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Michele DeStefano
’02, a visiting
professor at

HLS this year,

is the creator of
LawWithoutWalls,
an innovation
space for law
students and
lawyers.
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Jonathan Hiles "16 (right) helped Kareem Bellamy sue for
the 14 years he spent wrongfully imprisoned. Bellamy says
if he could give up the money to change what happened to
his 26-year-old self, he “would do it in a second.”
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FROMTHEDEAN | Continuity and Change through Law

“THERE IS NOTHING SO STABLE AS CHANGE.” So said Bob Dylan
(and Heraclitus, too). Yet we yearn for continuity. Chief
Justice of the United States Melville Fuller (who attended
HLS briefly in the 1850s) noted, “Without continuity, men
would become like flies in summer” Law and legal training
help ensure both continuity and change for individuals

and for societies. This is good to remember as the legal
profession faces fundamental challenges and opportunities.

KEN RICHARDSON

As new technologies and businesses
introduce disruptive innovations in
selling and buying everything from
books and music to transportation
and travel accommodations, now it is
the turn of the learned professions.
Artificial intelligence can accurately
diagnose malignancies and mine data
to identify optimal treatment. A virtual
psychologist may actually elicit more
honest conversation than a human
one. Thus far, the closest connection
between A.I. and theology may be
in Steven Spielberg’s movie “A.1.,
which has a soundtrack by the music
group Ministry. But digital resources
are already altering how lawyers do
research and generate documents—
and, increasingly, how nonlawyers can
gain access to legal help. This Bulletin
learns from efforts by the HL.S Center
on the Legal Profession, led by my
visionary colleague David Wilkins 8o,
to understand, assess, and influence
innovations in law-related technology
and business. Our faculty and students
benefit from this vital work, teaching
us to change before change happens to
us. The center’s pathbreaking research
on women in the profession is also
featured.

Legal institutions, such as courts,
legislatures, and corporate boards,
channel change through formal proce-
dures, precedent, and structured par-
ticipation. Marriage equality litigation
in the United States, prison reform in
Brazil, corporate governance reforms,
and global national security initiatives
are distinct areas of notable change and
also of continuity, as explored in stories
presented here. And I offer reflections
on the first decade of leadership by
Chief Justice John G. Roberts Jr. 79,
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Technology has
already begun
to alter the work
of lawyers and
access tojustice
for nonlawyers.

whom I first met when we served as law
clerks during the Supreme Court’s 1980
term.

Change and continuity run through
the new book by Dan Coquillette 71
about Harvard Law School’s first centu-
ry, and we are especially delighted that
the book’s publication coincides with
our efforts to plan the school’s third
century. As we launch the HLS Cam-
paign for the Third Century in October
as part of the university’s campaign for
renewed resources, we also are excit-
edly planning to celebrate our 200th
anniversary in 2017. Please stay tuned
for more information about events and
projects of reflection and rededication,
critique and celebration!

In May, HLS lost a revered professor,
public servant and alum, Dan Meltzer
’75; in July, we also lost a treasured
advocate for the poor, colleague and
alum, David Grossman ’88. As we deal
with this hardest kind of change, their
friends and students renew efforts to
carry on the superb work they forged.

?ﬂmﬂﬁ i
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LETTERS |

What'’s First Amendment law
got to do with it?

AS A LONGTIME CORPORATE
law practitioner who has
also taught law and written
law review articles on cor-
porate governance, I cannot
help but express mixed
feelings on Professor John
Coates’ thoughts [“Will
Corporate ‘Speech’ Under-
mine Productivity?” Spring
2015].

On the one hand, I share
his view that in too many
cases, corporate executives
do a disservice to their
organizations and custom-
ers with an inordinate focus
on legal issues. Whether
this involves lobbying
efforts regarding public
policy matters which may
impact the organization or
more mundane corporate or
contractual issues, it is usu-
ally antithetical to the needs
of customers, employees,
communities and ultimate-
ly firms themselves. Time
devoted to such topics could
and should be spent more
productively on develop-
ment of better products/
services or provision
of better service to the
marketplace. Professor
Coates is entirely correct
that as a matter of policy,
corporate “speech” is likely
to be a waste of time and
resources—at best. Hope-
fully, large institutional and
other shareholders will heed
this message and so advise
corporate managements,
and vote accordingly for
directors.

However, I am not sure
what any of this has to do
with First Amendment law.
Itis universally under-
stood that the amendment

exists to allow all political
speech—not merely that
which is or is deemed to

be economically desirable

or productive. Plausible
arguments may be made

for and against Citizens
United based upon the text
of the First Amendment and
related jurisprudence and
scholarship. I am not aware
of any authority allowing

or requiring that speech be
scrutinized for its impact on
productivity.

Indeed, much individual
speech can be said to be
economically unproductive
such that the speaker or
writer should be admon-
ished to use their time for
other things. I am sure that
Professor Coates would
agree that no court should
or would incorporate such
analysis into the consider-
ation of whether the speech
is protected by the amend-
ment. As the Founding
Fathers understood, today’s
frivolous or “unproductive”
speech often becomes to-
morrow’s brilliant, ground-
breaking idea.

I feel that it is essential
that your readers put in con-
text the difference between
Professor Coates’ laudable
advice to corporate manage-
ment and the constitutional
considerations expressed in
your article.

Martin B. Robins '80
Barrington Hills, Illinois

John Coates responds:

| appreciate Mr. Robins’ com-
ments and agree that corporate
managers may be misspending
corporate funds when they focus
on lobbying and legal tactics. |
also agree that no legal conclu-
sion follows directly from speech

being economically unproductive.
We will have to disagree about
other points. Nothing in Supreme
Court precedents or the text of
the First Amendment supported
the result in Citizens United. On
the contrary, Citizens United
expressly conflicts with two
prior Supreme Court decisions,
and more generally conflicts
with 150-plus years of judicial
deference to prudential decisions
of Congress and the states in the
regulation of corporate behavior,
including speech and participa-
tion in elections. On text, even a
literalist would have to confront
the fact that Congress cannot
help but affect someone’s ability
to use corporate funds to express
their views whenever it regulates
corporate governance—and it
would be absurd to suggest that
no changes in corporate gover-
nance are ever constitutionally
permissible because of the First
Amendment. Nothing in the First
Amendment'’s text allocates
power among shareholders,
directors and managers over the
use of corporate funds for any
particular purpose. Economic
productivity is relevant, then, as
a basis for policy, and as a valid
way to fill gaps in constitution-
al meaning. Good policy—and
good law—would deny corporate
managers the right to seek profit
at both shareholder and taxpayer
expense through socially unpro-
ductive lawsuits and lobbying.

Criminal defense clinic also
benefits prosecutors

I TOOK CJI: CRIMINAL DE-
fense in my 3L year (and the

Trial Advocacy Workshop).
I had the great privilege of
being taught by Professors
Charles Ogletree [78] and
Mary Prosser, who were
and remain mentors and
friends. In those classes,
Ilearned from the best
defense lawyers in the world
how to be a defense lawyer,
and how defense lawyers
think and why they do what
they do. I also conducted
ajury trial, obtaining an
acquittal on behalf of my
client charged in Roxbury
court with a mandatory
minimum drug offense—in
what remains one of the
best and most rewarding
moments of my career. In
CJI, Ilearned how to be a
lawyer—a real lawyer.

And then Ibecame a
prosecutor. Iworked as a
prosecutor for 12 years, at
Main Justice in the Honors
Program, the United States
Attorney’s Office for the
District of Columbia and
the United States Attorney’s
Office for the Southern
District of New York. Then
Iestablished and ran a
nonprofit organization at
NYU School of Law devoted
to studying and improving
the exercise of prosecutorial
discretion, before departing
for my current position at
the law firm Jenner & Block,
as a partner in its white-col-
lar practice.

Because of what I learned
and from whom Ilearned it
in CJI, I was a better pros-
ecutor. I'm sure that, as a
result of those classes, I was
more effective in bringing
and prevailing in cases on
behalf of the government.
But more importantly, I
better understood the -9

—WRITE to the Harvard Law Bulletin, 1563 Massachusetts Ave., Cambridge, MA 02138; bulletin@law.harvard.edu. Letters may be edited for length and clarity.


















“Second-Best Justice: The Virtues of Japanese
Private Law,” BY PROFESSOR J. MARK RAMSEYER '82
(University of Chicago). A scholar who has written
many works on Japanese law, primarily with a law
and economics approach, Ramseyer focuses in

his latest book on the Japanese system of litiga-
tion, which stands in stark contrast with the U.S.
system, he writes. A primary difference: fewer law-
suits, which some have ascribed to cultural factors
or even interpreted as a sign of a legal system that
doesn’t work. The author argues, however, that

the Japanese system works well by aspiring to be
“mostly right” as opposed to “exactly right” (the
standard in the U.S.). Japanese courts hire capable
professionals, tell them what to do and monitor
them throughout their careers, according to the
author. The result, he writes, is a system that usu-
ally “compensates victims uniformly, predictably,
and cheaply.”

“Choosing Not to Choose: Understanding the

Value of Choice,” BY PROFESSOR CASS R. SUNSTEIN
78 (Oxford). Choice, while a symbol of freedom,
can also be aburden: If we had to choose all the
time, asserts the author, we’d be overwhelmed.
Indeed, Sunstein argues that in many instances,
not choosing could benefit us—for example, if
mortgages could be automatically refinanced
when interest rates drop significantly. The book
defines in what circumstances default rules (as
opposed to active choosing) work and when they
don’t, and also explores the future of personalized
default rules, wherein past personal preferences
would dictate what the default should be. “Without
default rules,” he writes, “it would be far more
difficult for us to exercise our autonomy.”

Y
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LETTERS

Continued from Page 3

defense function and appreci-
ated it, and exercised my dis-
cretion as a prosecutor more
sensitively and appropriately.
Your wonderful [Spring
2015] article [ “First Line of
Defense”] described accurate-
ly the incredible experience
gained by HLS students in
CJI. It also properly noted
that about half of CJI students
go on to be public defenders,
which is wonderful. I think it
is worth noting that the expe-
rience and education received
in CJI are equally valuable and
important for students who go
on to careers as prosecutors.
Anthony S. Barkow '95
New York City

It’s time for liberals to deal
with the here and now

THE SPRING 2015 EDITION OF
the Bulletin is brilliant in its
organization, presentation
and interesting content.
However, I am tired of
reading of academicians’ and
community activists’ revisits
to poverty, civil rights abuses,
and “justice denied.” We
need to move forward from
regurgitating the horrors of
lynchings, segregated schools
and victimization. That’s so
1950s. Instead, how about
some creative attention to the
real present-day problems of
our society, and of people of
color especially—fatherless
families; out-of-wedlock
births; the unending cycle

of dependence on social
welfare; a culture sanctioning
petty criminal offenses;
excuses couched as prejudice,
discrimination. Where is

the applause for local law
enforcement? Isn’t it a crime
to shoplift or sell untaxed
cigarettes? We need to be
unaccepting of “woe-is-me”
attitudes and the standard
script of “My son’s a good
boy. He’d never do what he’s

accused of.” It’s time for well-
intentioned but behind-the-
times liberals to deal with the
here and now.
Steve Susman ‘60
Denver

What about the social injustice
of our tax system?
THERE WERE MANY INTEREST-
ing articles and notes in the
Spring 2015 Bulletin and
Ienjoyed reading it. But
overall its content and tone
are overtly left-wing, full of
(self-declared) “social justice”
issues and animus toward
business and corporations. I
would like to see more balance
in your coverage choice of top-
ics. Perhaps an article on the
social injustice of a tax system
that confiscates over half the
wealth I create to spend it on
causes and programs I don’t
support?

Richard P. Sybert '76

San Diego

Kudos from a direct
descendant
AS A MEMBER OF THE BARONI-
al Order of Magna Charta
founded in 1898 and a direct
descendant of several of the
Barons and King John (it is
nice to hedge one’s bet!), I
read with interest “Magna,
Cum Laude” (Spring 2015).
The collection of related items
housed in the HLS Library is
most impressive as only four
copies of the original 1215
charter remain in existence,
held by the British Library
and the cathedrals of Lincoln_
and Salisbury. As a Dartmouth
history major prior to attend-
ing [Harvard] Law School,
I commend the Bulletin for
featuring this iconic piece
of English legal and cultural
heritage on this its 8ooth
anniversary.

Phil Curtis J.D.’71/M.B.A. 74

Atlanta

Fall 2015 HARVARD LAW BULLETIN 9
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The Right Fit?

Spier discusses the use of ‘tailored lawsuits’ in the litigation process

Litigation is often seen

as an either/or proposi-
tion. You either settle out
of court or go to trial and
leave the outcome entirely
in the hands of a judge or a
jury. But Professor Kathryn
Spier, an economist on the
HLS faculty since 2007, has
researched another option:
whereby parties go to trial
with an agreement in place
on the ceiling and floor for
the plaintiff’s recovery.

10 HARVARD LAW BULLETIN Fuall 2015

Parties that
sign pretrial
agreements are
hedging their
bets, Spier says,
and often unbe-
known to judges
or juries.

A

INSIDE HLS
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She spoke with the Bulletin
about the benefits and potential
pitfalls of such “tailored law-
suits” as well as her unique role
on the faculty.

What kinds of cases are best suited
for these agreements?

The cases that might go to litiga-
tion anyway, and also cases that
are perceived to have high risk
associated with them. So, both
parties think that on average
they’re likely to win or do well

at trial, but there’s also a risk of

News and views
from campus

something like a runaway jury
award. In those cases, they want
to limit their risk by using some
kind of a tailored suit or a high-
low agreement.

If people can agree on a general range
of damages, why can’t they settle
their case without going to court?
That’s kind of a puzzle. Some
practitioners and judges see

the high-low agreement as a

first step toward a settlement.

In terms of the statistics, we’re
seeing mixed results on this.

ILLUSTRATION BY DAVID POHL



Based on insurance company
data, about half of the cases
that signed high-low agree-
ments subsequently settled.
But the other half went to trial
or arbitration. I don’t think we
can conclude that the high-low
agreement was causing them to
settle or preventing them from
settling. In theory, it could go
either way. If parties have these
options available, it makes trial
less risky and therefore more
attractive, so these agreements
could discourage settlements
rather than encourage them.

Should the legal system actively en-
courage these kinds of agreements?
I have mixed feelings about it.
The libertarian side of me feels
that if the parties want to sign
these kinds of contracts, then
they’re signing them because it’s
in their mutual financial interest
to do so, so we should let them.
If they don’t know about these
types of contracts, letting them
know about them does them a
service. However, there are some
downsides. If this drives more
people to the court system, the
fact that our taxpayer dollars

are paying for that could be a
bad thing from a public policy
perspective. Some
of these cases might
otherwise settle out
of court altogether.
The parties are
basically gambling
by using these
contracts; they’re
speculating. So
maybe we shouldn’t
be promoting this
kind of speculative
activity.

Litigants aren’t required
to disclose the existence
of high-low agreements
during trial. Why is

this, and what are the
consequences for failing

PHOTOGRAPH BY MARK OSTOW

to disclose such an agreement?
There’s a sense that if it were
disclosed, there’d be an
anchoring effect, so thatifa
judge or jury were to hear what
a high-low agreement was, they
might then disregard the

evidence that’s presented and — “If
instead use those offers as :
evidence in deciding the case. partles
From a public policy perspective, have these
I think it is a problem that it’s Optjons
no_t dlsclose(_i to a judge or a jury. avaﬂabIQ it
A judge or a jury may waste a lot .
of time deciding “Should we makes Jpnal
award $10 million or $20 less I‘lSky
million’:ﬁ” It could save hours or and there—
days trying to make that fine

fore more

distinction, trying to do a really
good job accurately pinpointing
the award. And in the end it’s not
going to matter.

attractive.

How widespread have these
agreements become?

Itis hard to say. In one data set
from a large national insurer,

of the cases that went to trial or
arbitration, about 4 percent had
high-low agreements. In another
data set from New York’s sum-
mary jury trial program, about
80 percent had these agree-
ments. When I tell friends of
mine who are lawyers what I'm

Kathryn Spier says
she loves being an
economist on the
Harvard Law School
faculty: “I'm having
the greatest time.”

working on, most of them say,
“Inegotiated one of those once.”
I don’t really know why high-
low agreements are not more
common. There are some pretty
obvious advantages in having
them. I think people are not as
informed about them as they
might be. Maybe because law-
yers are trained in law schools
and not as financial analysts.
This is what people who hedge
markets do—financial folks do
these kinds of things all the time
in other contexts. I think they’re
just not as familiar to legal prac-
titioners.

Speaking of which—what has your
experience been like as an economist
on the Harvard Law faculty?

Ilove it here. I'm having the
greatest time. I started off
teaching in the economics
department at Harvard as an
assistant professor, and then
my husband and I moved out to
Northwestern, where we taught
at the business school. That was
all fine, but my research has
always been on litigation and
contracts and torts, so I always
felt a little torn. I would go into
the classroom and teach manag-
ers about strategy, and we’d talk
about how managers could make
more money, but I wouldn’t be
talking about legal issues. And
so coming here, I'm basically
teaching the managerial stuff
that I used to teach in business
school to law students. And I can
incorporate some of the legal
strategy issues into the class-
room. The other great thing is
that I'm kind of unique here. At
business school, almost every-
body is an economist, so all the
classes are taught by economists.
But around here I'm unique and
my courses are different, and the
students appreciate that option.
The law students like me better
than the M.B.A. students!
—INTERVIEW BY LEWIS I. RICE

Fuall 2015 HARVARD LAW BULLETIN 11
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| STUDENT SNAPSHOT |

Making the State Pay

Jonathan Hiles 16 helps Kareem Bellamy sue for the 14 years he spent

wrongfully imprisoned by the state of New York

3L JONATHAN HILES WAS 5 YEARS OLD WHEN KA-
reem Bellamy was arrested for murder. This past
spring, Hiles helped Bellamy win a $2.75 million
settlement from the state of New York for the 14
years he was wrongfully imprisoned.

Bellamy’s nightmare began when a young man
named James Abbott was fatally stabbed in April
1994 in Far Rockaway, Queens, where he and Bella-
my both lived. A few weeks later, a cashier from a
local supermarket phoned the NYPD and reported
that she saw, standing on the street where the mur-
der had taken place, a man she claimed had been

From left:

Jonathan Hiles
’16, Kareem

in the same checkout line as Abbott just before his ) 2‘;1“3“13:
murder. The man was Bellamy. He was promptly o H Of});l;i

arrested.
Hiles describes footage of Bellamy’s
trial—preserved by a Court TV show—as
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“heartbreaking.” The government’s case unraveled
when its sole eyewitness (whom police had coaxed
into identifying Bellamy from a live lineup at the
station) failed to pick him out of a photo lineup—
with Bellamy in the courtroom. But his lawyer
didn’t capitalize on the government’s fecklessness,
and the jury convicted. After hearing the verdict,
Bellamy was so inconsolable that he had to be
carried from the courtroom by four bailiffs, one on
each limb.

The agony captured by Court TV, however,
would help provide for Bellamy’s deliverance:
Locked up at Shawangunk Correctional Facility
upstate, he wrote to every lawyer he could find,
imploring them to watch the debacle on tape. None
responded, until a Manhattan attorney named
Thomas Hoffman, having first thrown Bellamy’s
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letter in the trash, pulled it back out and began
digging into the case.

“How could I not say, ‘I will look at it’?” says
Hoffman, a Hungarian Holocaust survivor who was
hidden from the Nazis by his father’s employees.
“How could we be part of a system that doesn’t even
look at it? I couldn’t keep it in the garbage can.”

The two would need help. “We were having
money problems—because Tom was a ghetto
poor lawyer,” Bellamy joked recently as the three
rode together in Hoffman’s car to a lunch upstate.
(Hoffman is actually a successful solo practitioner,
but reversing a wrongful conviction generally re-
quires years of costly investigation and litigation.)
In an echo of Bellamy’s letter-writing campaign,
Hoffman sent the Court TV tape to every major law
firm he could find. None wrote back, until—nine
years after Bellamy’s conviction—newly minted
Cravath partner Darin McAtee ‘91 took the tape
home to watch with his wife. « )

“She said, “You have to take the case—that guy’s : Weive
innocent,” McAtee recalls. They were both struck become like

by Bellamy’s reaction to the verdict: “You could a tightkﬁit
just tell that he was so rattled by this—it’s not the familv”
reaction you would expect from somebody who had . Y

killed somebody.” SAys Hiles.

Soon McAtee was immersed in his first-ever
criminal case, knocking on doors in blighted Far
Rockaway and heading up to Shawangunk to meet
his new client. Cravath would end up pouring
around $5 million in pro bono hours and costs into
the case. At its height, McAtee says, it was “the
equivalent of a major case for any big corporate cli-
ent,” with two Cravath partners—McAtee and his
friend Antony Ryan ‘95—as well as six associates
and two private investigators working full time.

After a winding journey—prolonged by Bella-
my’s refusal to accept a plea that would have im-
plied guilt, even in exchange for his freedom—the
team won Bellamy a new trial in June 2008. He was
released from prison that August, and all charges
were formally dismissed in September 2011.

Hiles joined what he calls this “unlikely troop”
in 2009, when he spent the summer before his
senior year at Brown interning in Hoffman’s office.
He was working on a separate case but got to know
Bellamy a little; he describes him, during their
first meeting, as “shy but then very warm,” with a
sense of humor in spite of the “sword of Damocles”
of “possibly having to return to prison for life”
hanging over him. Hiles then kept in touch with
Hoffman while teaching middle school English in
Jackson, Mississippi, through Teach For America,
during which time he accepted Hoffman’s invita-
tion to start putting together a manuscript of the
Bellamy saga. A year into HLS, he took a leave to

PHOTOGRAPH BY BETH PERKINS

work full time on the book, which he and Hoffman
are now finalizing.

During that year, Hiles also began assisting with
Bellamy’s civil claims: the state case, which settled
in May for $2.75 million, and the federal case,
which continues to go forward in front of Judge
William F. Kuntz II *77. For the state case, Hiles
helped Hoffman prepare a comprehensive letter,
presentation and binder boiling down the entirety
of the case; for the federal case, he’d already logged
well over 500 hours, culling nearly 30,000 pages
of discovery, prepping for and attending deposi-
tions and hearings, working on various discovery
motions—all while completing his 2L year.

Hiles is reluctant to put his own involvement
front and center—insisting that he can’t begin to
understand the toll of the work the way the lawyers
who have been with Bellamy since 2004 can—but
he speaks about Bellamy’s odyssey with encyclo-
pedic knowledge. Anger comes through when he
discusses the state’s attempts to “use Kareem’s fear
of dying in prison to extort a face-saving plea for
them,” and pride when he discusses his refusal to
take the deal.

“We’ve become like a tightknit family,” Hiles
says, noting the letters and meals that he, Bellamy,
and Hoffman still share with the other lawyers and
investigators who worked on the case. The bond is
especially deep, he notes, between Hoffman and
Bellamy: “Tom’s been the one person Kareem can
count on in his life”

The now-48-year-old Bellamy is quick to empha-
size that if he could give up the money to change
what happened to his 26-year-old self, he “would
doitin asecond.”

“Icry alot because of my kids,” he says. When he
was arrested, he had three children under the age
of 10. “They were affected just as much as I was.

In away I think even more—because they didn’t
deserve to be raised without a father.”

Though Bellamy now devotes his own time to
helping others who have been wrongfully im-
prisoned, Hoffman stresses that the team’s work
helping Bellamy is far from over. “They say lawyers
shouldn’t get involved with their clients,” the
71-year-old laughs. “But I never really agreed with
that.”

Hiles has adopted the same ethos: He describes
Kareem as a “close friend” and knows his life in-
side out—from his case to his family to his health
problems.

“As Itold Jonathan and Kareem,” Hoffman adds,
“if we're unable to help Kareem transition back,
then we’ve done nothing.” He pauses, shifting to
address Kareem: “We’ve gotta help you get back on
your feet” —MICHAEL ZUCKERMAN '17
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Versatile

SIS

Nimble

CHIEF JUSTICE JOHN G. ROBERTS JR.79: AMASTERFUL MANAGER
BY MARTHA MINOW
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Sept. 29 of this year marked the 10th
anniversary of the day Chief Justice
John G. Roberts Jr. 79 took his seat on
the U.S. Supreme Court. At the time of
his appointment, he was the youngest
justice on the Court. Nonetheless, right
from the start, his leadership has shown
mastery and deft management—not
only of the Supreme Court but also of

the federal judiciary.

This initial decade of his service
prompts many commentators to venture
assessments about the Court’s

direction. Rough tallies of the
outcomes and tilt of high-pro-
file decisions provide the focus.
Here, the work of Chief Justice
Roberts defies simplistic sum-
mary. During the past decade,
the Court—with the Chiefin
the majority—has restrict-

ed campaign contribution
limitations and voting rights
enforcement. Writing for the
Court, he rejected the use of
race to assign students to public
schools. Yet, led by the Chief
Justice, the Court also has up-

held, twice, President Obama’s
health care reform. His opinion
for the Court bars judicial can-

The Chief Justice's
annual reports

can be poetic and
hint at a droll

sense of humor.

didates from directly
soliciting donations.
He joined the majority
in ensuring physical
accommodations for
pregnant workers. He
wrote for the majority
that police officers do
not necessarily violate

aperson’s constitu-

tional rights when they
stop a car based on a mistak-
en understanding of the law,
but he also joined the Court’s
majority in denying police the
authority to detain and search
drivers during traffic stops. His
opinion for the Court protected
freedom of speech by protest-
erson a public sidewalk near a
funeral, and he has joined many
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other decisions strengthening
protections for freedom of
expression.

Chief Justice Roberts does
not always agree with the pre-
vailing rulings. He joined dis-
senters when the Court extend-
ed constitutional protection for
marriage to couples of the same
sex. He similarly joined the
dissent when it offered broad
deference to agency interpreta-
tions of their own jurisdiction
and when it rejected a challenge
to a state’s refusal to issue li-
cense plates decorated with the
Confederate flag.

Ashe indicated during his
confirmation hearing before
the Senate Judiciary Com-
mittee, Chief Justice Roberts’
decisions are not likely to etch
a consistent political agen-
da. His decisions apply and
interpret the Constitution and
statutes with great learning,
precision, and discipline. His
opinions and his votes provide
considerable evidence that he
tries to act impartially and with
restraint, as he told the Senate
he would. He testified at his
confirmation hearings: “I think
itis avery serious threat to
the independence and integ-
rity of the courts to politicize
them. I think that is not a good
development, to regard the
courts as simply an extension
of the political process. That’s
not what they are” These
views help to explain why this
Chief Justice has often defied
expectations—and generated
criticisms from both conserva-
tive and liberal Court-watchers.
Chief Justice Roberts also told
the Senate during the confir-
mation hearings that the Court
and the nation are served better
by unanimity than by closely
divided decisions.

As chief'justice, he can
nudge the Court in this direc-
tion. He can contribute to the
tone and even to results by

framing discussion during the
private justices’ conference

and by assigning the drafting

of opinions when he is in the
majority (and assigning the
drafting of dissents when he
falls on that side). For example,
he can assign the drafting of an
opinion to a justice—includ-
ing to himself—who is likely

to write a narrow or modest
opinion rather than a broad
and sweeping one. Chief Justice
Roberts has used these oppor-
tunities to promote greater
consensus. Neal Katyal, former
acting U.S. solicitor general,
commented in a recent story in
USA Today: “The signs thus far
point to something that we have
seen emerging over the past few
years—that the chief justice is
truly fashioning the court into
his own image. ... There is less
ideology and more unanimity.”

An outstanding appellate law-
yer before joining the bench,
Chief Justice Roberts prevailed
in 25 of the 39 cases he had
argued before the Supreme
Court while in practice, and
he represented plaintiffs and
defendants, corporations and
indigent individuals. In high
school, he served as halfback,
linebacker and captain of the
football team. On the Court, he
leads with versatility and nim-
bleness, mindful of the differ-
ent roles and ongoing relations
of justices, advocates, and
parties. Chief Justice Roberts
has cautioned against rhetor-
ical excesses and “tar[ring]
the political branches with the
brush of bigotry.”

One aspect of his role seldom
seen by the public involves
overseeing the entire federal
judiciary. He chairs the Judicial
Conference. There, the chief
judges of each court of appeals,
district court judges from each
regional judicial circuit, and
the chief judge of the United
States Court of International



Trade develop national judicial
administrative policies, recom-
mend legislation and rules of
procedure and evidence, devise
case management and electron-
ic access to court documents,
and oversee surveys of judicial
business.

In his 10 annual reports
to Congress thus far, Chief
Justice Roberts has outlined
improvements in judicial
administration and efficiency
including cost-containment
measures both before and
following the economic
downturn. These reports
also have shown his deep
immersion in history. They also
manifest his steady attention
to preconditions for judicial
integrity and independence
“to fulfill the Framers’ vision
of ajudicial branch with the
strength and independence ‘to
say what the law is, without fear
or favor. Marbury v. Madison
(1803)”

His historical references can
be poetic. He reflects on efforts
by the Smithsonian Institution
(he chairs the board of the
world’s largest museum com-
plex) to preserve the American
flag known as the Star-Span-
gled Banner: “This tattered
flag nevertheless inspires deep
reverence. Why? Because it
speaks eloquently to the sacri-
fices of every American who has
contributed to the preservation
of the United States.” His com-
ments can also be vivid, as in
his description of the experi-
ence of moviegoers during the
Great Depression:

“In 1935—in the midst of
the Great Depression—many
Americans sought respite from
the Nation’s economic troubles
at their local movie theaters,
which debuted now-classic
films, such as Mutiny on the
Bounty, Top Hat, and Night
at the Opera. Moviegoers of
that era enjoyed a prelude of
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short features as they settled
into their seats. As the lights
dimmed, the screen beamed
previews of coming attractions,
Merrie Melody cartoons, and
the Movietone newsreels of
current events. The 1935 news
shorts also provided many
Americans with their first look
at the Supreme Court’s new
building, which opened that
year.”

His reports give hints of a
droll sense of humor: “New
Year’s Day in America means
football, parades, and, of
course, the Year-End Report
on the Federal Judiciary.” In
this comment, as when he
traced public awareness of
the majestic Supreme Court
building to the short movie
features watched by moviegoers
escaping from the Depression,
Chief Justice Roberts reveals
a sense of proportion and
modesty about the Court and
his role, traits that do not
always accompany impressive
and talented people in
positions of great power.

Although clearly not a
favorite topic, the low salaries
for federal judges figure
prominently in his reports to
Congress. He notes the large
number of judges leaving the
bench for private practice
due to financial need. This

“Chief Justice
Roberts reveals a

trend risks undermining the
experience, diversity and
independence of the judiciary.
He observes how the cost of
modest salary increases for
judges would be “miniscule”
in comparison with what is at
stake. His year-end reports
honor the thoughtfulness and
decency of those serving the
judiciary. He points to retired
senior judges, who, without
extra compensation, carry
caseloads—much needed,
especially in overburdened
districts. (After these reports,
judicial salaries did rise.)

In 10 years at the Supreme
Court, Chief Justice Roberts
has drawn upon the lessons
from his distinguished private
practice and his public service
as a special assistant to the
attorney general, as associate
counsel to the president, as
principal deputy solicitor
general, and as a judge on
the Court of Appeals for the
District of Columbia Circuit.
There have been 44 presidents
but only 17 chief justices of the
United States. Chief Justice
John Roberts has made his
alma mater very proud.

sense of proportion
and modesty about
the Court and his
role, traits that do
not always accom-
pany impressive and
talented people in
positions of great
power.”

Martha Minow is the Morgan
and Helen Chu Dean and
Professor at Harvard Law
School.
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Undermining
Injustice,
One Prison
VisitataTime

Fernando Delgado '08 and his students in the International
Human Rights Clinic put prisoners’ voices in Brazil at the heart
of a human rights case / By Cara Solomon / Photograph by Dana Smith
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There

IS no

ma I'kel' in Anibal Bruno prison that speaks to
home. In some cells, there are only dozens of men,
sleeping on floors stained with feces, eating out of
plastic bottles cut in half. But when he stands at the
bars, Fernando Ribeiro Delgado pauses, as he would
at the doorstep of any stranger’s house.

He offers a handshake to every man inside. He
looks them in the eye. He calls each prisoner “Sir.”
And though Delgado already has official permission
to enter, he asks, because asking matters: Would it be
all right if I came in?

“It’s the kind of respect that is obviously required,
but that they are denied regularly by nearly every-
body,” said Delgado, a clinical instructor in the
International Human Rights Clinic at Harvard Law
School.

Over the course of the years, as an expert on prison
conditions in Brazil, Delgado has argued before the
inter-American human rights system; negotiated
with government officials; and nurtured relation-
ships with prisoners’ families, prison officials, and
members of the national press. But it all begins, for
Delgado, in the cell blocks and hallways of Brazil’s
most overcrowded prisons, listening to the people
who live there.

Born in Brazil, fluent in Portuguese, Delgado has
worked in these prisons for years, challenging his
clinical students to think through the complications
that come with mass incarceration and neglect.
Inside Anibal Bruno, they watch him closely: the
calm, firm way he negotiates with officers for access;
the undivided attention he gives to prisoners; the
deference he shows to his local partners, whom he
considers the undisputed experts in the rhythm of
the place.

“I'was really impressed to see him being so re-
spectful, being so collaborative in his efforts, and not
the Harvard professor who knows all,” said Colette
van der Ven '14. “He was a role model for so many of
us.”

Any praise that comes his way, Delgado deflects
to his mentors, in particular his clinical professor,
James Cavallaro, former executive director of the
HLS Human Rights Program and current vice chair
of the Inter-American Commission on Human
Rights. Over the years, Cavallaro has tracked Delga-
do’s career: Fearless, rigorous and dedicated are the
words that come to his mind.

“Fernando’s work in detention centers in Brazil is
unparalleled by anything being done by any clinic or
NGO outside Brazil,” said Cavallaro. “He’s document-
ed the most serious abuses in the most dangerous
centers in the country.”

José de Jesus Filho, a Brazilian human rights
lawyer, saw the potential when Delgado was an HLS
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student investigating the high-profile prison and po-
lice violence that hit Sao Paulo in May 2006. Delgado
kept at it until 2011, when the HLS clinic released a
joint report that exposed widespread police cor-
ruption and, according to de Jesus Filho, changed
the way the Brazilian public viewed the sequence of
events.

To de Jesus Filho, who monitored prisons for 20
years with Pastoral Carceraria (Catholic Prison Min-
istry), that kind of commitment stood out.

“When Fernando starts with something, he goes to
the end,” he said.

In the
field

Of prison rights advocacy, litigation before the
inter-American human rights system is a powerful
tool. When the court orders emergency measures,
it binds all levels of government to the promise of
protecting the life, safety and health of the persons
at that facility. This, in turn, triggers a system of
monitoring and reporting.

One of the clinic’s closest partners, Justica Global
(Global Justice), was at the forefront of this litiga-
tion, helping to secure protective measures at Urso
Branco, one of the country’s most notorious prisons,
back in 2002. It’s a case Delgado worked on as a fel-
low with Justica Global and is still litigating today.

The work on Anibal Bruno began years later, when
a group of Brazilian rights organizations looked at
mass incarceration patterns across the country and
found another focus: the state of Pernambuco, where
anew policy provided bonuses to police for every
arrest they made.

Soon enough, they honed in on Anibal Bruno, one
of the largest prisons in Latin America, and among
the most abusive. Since then, the clinic has worked
with Servico Ecuménico de Militancia nas Prisoes
(Ecumenical Service of Advocacy in Prisons),
Justica Global, and Pastoral Carceraria to secure
precautionary measures for all persons at Anibal
Bruno—including prison staff and the families of
prisoners.

“Ilike this word Fernando uses: coalition,” said
Wilma Melo, of Servico Ecuménico de Militancia nas
Prisoes, alongtime advocate and the family member
of a former prisoner. “Each step we take, we take
it together, and I believe this is the strength of our
work.”

Years of monitoring have led to clear wins: a
camera ban lifted, a punishment cell dismantled,
medical help for the critically ill. Hundreds of illegal-
ly detained prisoners have had their cases reviewed



In Anibal Bruno—a prison designed for fewer than 2,000
men, now holding 7,000—gangs of prisoners force payment

from anyone who wants a designated place to sleep.

and then have been released—including a forgotten
man who was kept incarcerated 10 years beyond his
original sentence.

But for every individual violation reported and
remedied, there are thousands more. In a prison
designed for 1,819 men, the population recently hit
7,000. At best, there might be one officer on shift for
every 100 prisoners.

With so few officers on duty, gangs of prisoners
take on, or are given, the power of policing. Their
leaders, known as “Chaveiros” or “locksmiths,” have
keys to the cells and use them to govern an economy
of beds, forcing payment from anyone who wants a
designated space to sleep. On Delgado’s first visit to
Anibal Bruno, he met with a Chaveiro whose person-
al cell was furnished with a full-sized mattress and
ameeting table. A cellphone lay on the tabletop. A
knife hung from his belt.

“It’s chaos,” said de Jesus Filho.

Atthe very least, advocates say, the monitoring
has forced a kind of reckoning on prison officials.
They’ve gone from denying the depth of the prob-
lems at Anibal Bruno to acknowledging many of
them, and working with others to address them. This
may be why, at one public meeting, a representative
from the prison officers’ union put the question to

the clinic and its partners:
“Can we get precautionary measures for every
other prison in the state?”

When
Delgado,

h|s students and his partners walk through the
entrance to Anibal Bruno, they hear the same thing
every time. First, the call goes out, from one cell to
another: “Human rights!”

Then come the arms, reaching out from behind the
bars, too many to count: “Over here!” “Over here!”
“Over here!”

Some days, the team will interview more than 100
people. The students will pair off with Delgado and
then settle into a space the prisoners have cleared for
them. In the presence of women, some prisoners will
put on their shirts. They’ll offer what water they have
on hand. And then the stories will start.

Months of picking through international law could
not have prepared James Tager ’13 for the pressure.
At one point, he took down all the details that made
up one man’s story and then realized, as he was
leaving the cell block: He had forgotten to ask for the
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man’s name and ID number.

“It’s not like you can call back next week and
double-check the facts,” said Tager, who later got the
man’s name. “I'was literally shaking—this idea that
after talking to someone, because I hadn’t gotten his
name, he wouldn’t be helped.”

The learning for students is intense, said Clara
Long ’12, who now visits detention centers as an im-
migration and border policy researcher with Human
Rights Watch. She trained under Cavallaro and Del-
gado, working with them on the Urso Branco case.

“You have a very compressed time period to build
trust with someone, figure out how to keep them safe
while they’re talking, figure out the right questions
and get the most accurate information possible,” said
Long.

Nerve-racking is a good word for it. Before going
through the metal detectors, van der Ven took a
picture of a badly beaten man, only to hear a prison
official’s warning about the camera ban inside. The
ban had been in place for months, but there, in the
moment, Delgado had an idea: Can anyone here
draw?

Van der Ven had taken a few art classes in high
school. That was enough.

“Just draw what you see,” he told her.

As she sketched a warehouse where hundreds of
men ate and slept, some of the prisoners organized
themselves so she could better see the space. Others
gathered around, looking over her shoulder.

“It was like a unifying moment,” said van der Ven,
now an associate in trade litigation at Sidley Austin.
“We were all working toward justice for them.”

When the prisoners spotted a friend of theirs in
her sketch, they joked that he was headed to the U.N.
Instead, the coalition presented a slideshow of the
sketches during a public hearing with the prosecu-
tor’s office. The next time the team visited Anibal
Bruno, the camera ban was no longer in place.

There are many days when the question comes to
Delgado’s mind: Are we making a difference?

Sometimes, the answer is clear and yes. Last
spring, in response to repeated concerns the coali-
tion raised, the court ordered a ban on strip searches
of prison visitors. Several months later, prison ad-
ministrators had passed their own statewide ban.

Number of people affected: 30,000 families every
week.

But in prison work, there are constant reminders
of the limits of legal advocacy. Recently, after the
coalition created an online archive of thousands of
pages of evidence, the state put the camera ban back
in place.

So Delgado tries to remember: Small victories mat-
ter. The human barrier he forms with his students
and partners, so that a prisoner suffering knife cuts
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can talk to medical staff privately, without the scru-
tiny of an officer. The extra time a team stands by the
gate of the warehouse, refusing to leave until each
prisoner gets bread they’ve been denied.

With their actions, they are undermining injus-
tice in the moment. They are sending a message to all
who are watching that every person is equal—deserv-
ing of dignity, protection and privacy.

“It’s not enough to report on the problems,” said
Melo. “You have to make an impact there in the mo-
ment in order to produce the change”

Take cell

number

5 = Melo had reported it before: a tiny, dank pun-
ishment cell, where Chaveiros would dump prisoners
they had beaten. A long metal sheet was welded to
the bars of the cell, perforated with small holes for
air and light.

“The only thing comparable would be hell,” said
Celina Beatriz Mendes de Almeida LL.M. '10, who
trained under Delgado and went on to become a pro-
fessor at the Fundacao Getulio Vargas School of Law’s
Human Rights Clinic in Rio de Janeiro.

The team interviewed the 16 men inside, photo-
graphed their injuries, took down their names and
then walked to the warden’s office, where Melo an-
nounced that she had “discovered” a punishment cell.

Nearly an hour later, after the prisoners had been
removed, the warden stood in front of it, surrounded
by a gang of Chaveiros, their arms folded across their
chests. Hundreds of prisoners watched in silence
behind them. Melo had insisted the metal door come
down.

The warden examined it again, then finally turned
to a nearby prisoner, and ordered him to find a tool
that could remove it.

From somewhere in the crowd of prisoners, there
came a suggestion: “A hammer?”

Yes, Melo said, a hammer. And so it came to be,
that late one October afternoon, in one of the worst
prisons in the country, the warden called for a
hammer, and a prisoner proceeded to swing it, and
together they brought the metal door down.

Even now, it is hard for Delgado and Melo to
describe the emotion of the moment. To compre-
hend the ripple effects it had—for the prisoners, the
warden, the Chaveiros, and beyond.

It was not the kind of victory that would make
the newspaper. But it spread the spirit of possibility
within the system, so that years later, when a prison-
er told Melo about another punishment cell, he
asked her to dismantle it, just like she did with cell
number 5.



Wilma Melo, a longtime advocate in the Anibal Bruno prison,
is a member of one of the organizations with which
Delgado and his students collaborate. “Each step we take, we
take it together,” Melo said, “and | believe this is the
strength of our work.”
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