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I. INTRODUCTION

For most people, two things are certain: death and taxes. For law students, one other thing is certain: the necessity
to write at least one research paper to complete their legal education. To accomplish this goal, the student faces a
high hurdle: finding the right topic. The student of law, commanded to find a research topic, is faced with a daunting
chicken-and-egg problem--the student must do a great deal of research to assess a topic on which to do research.

The perfect paper topic is a delicate balance of generality and obscurity. It is amateurish to write a paper on a topic
that is already well covered in legal literature. But it is nearly impossible to write on a topic that is covered nowhere,
because the essence of legal writing is the quotation and citation of existing sources. Achieving this balance is partly
an ongoing task as the paper takes shape, but a topic of correct scope helps focus and streamline the process.

In addition, the perfect paper topic must be novel. In order to graduate from Boalt Hall School of Law, for instance,
one must write a "good quality 'student comment' of the sort that appear[s] in major law reviews." [FN1] Novelty is
a criterion by which law journals review article topics. In addition, many professors require that students' seminar
papers add to the current body of legal thought. Therefore, whether a student has any intention of publishing or not,
the requirement of novelty means that the student must avoid "preemption," or selecting a topic on which there is
already a published article.

A recent article discussing information science journals described the criteria used for manuscript acceptance:
"[V]alidity of claims, originality, clarity, reader appeal, [and] importance of subject.”" *918[ FN2] The principal
reasons cited for rejecting a manuscript were that the article did not add to the current body of knowledge, was
superficial, was outside the journal's subject matter, or was poorly written or researched. [FN3] If such criteria are
representative, then most rejections are based on topic alone. Failure to add to the current body of knowledge is
preemption. Superficiality is a function of the scope of inquiry, often indicating too broad a topic--a chronic problem
in student writing. [FN4] A topic lying outside the journal's subject matter is sometimes a euphemism for a topic that
is uninteresting or outdated. Thus, a poor topic may be the only absolute barrier to publication. Law reviews often
rewrite submissions, but they generally will not alter a topic.

This Article is intended to be a guide for students and other legal commentators who wish to find the “golden
topic." Of course, the reader should have in mind a field of specialty--the areas that are most interesting or the topics
that will fit best into the subject matter of the targeted law class or law review. This Article is intended to be a guide
for any student, in any field of specialty. To this end, it makes no attempt to be bibliographic. The sources quoted in
the body of this guide are meant to serve only as examples. The examples will tend to fall within my own area of
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interest--intellectual property law. Students who are interested in other areas of law will need to use those examples
to find equivalents in the appropriate field. [FN5]

This Article has two sections. The first suggests ways to find an appropriate topic; the second outlines a procedure
for "vetting"--checking for preemption of the topic.

A. Survey Methodology

In the course of creating this guide, | conducted a survey of law reviews in which | asked questions about how they
approached operations and management, topic selection, and preemption review. *919 Because | will be referring to
this survey throughout the Article, | present some notes on methodology here. | confined my survey to student-run
law reviews that had editorial offices located at a college of law and were listed in the Index to Legal Periodicals.
The population of this inquiry was approximately 400. The survey was mailed in November 1995. | received
approximately 210 responses. Of these, ten failed to qualify and were omitted from the sample because they were
not edited by law students. I limited the inquiry to student-edited journals because in law, unlike in other fields, the
scholarly literature is normally edited by students. Legal commentary in the United States also includes professional
journals, but those are inappropriate to this inquiry for two reasons. First, they rarely publish student articles.
Second, they engage in a significantly different method of article and topic selection called the "peer review"
process. [FN6] The response rate for primary reviews--94 out of 172, or 54%--was somewhat higher than for
secondary reviews--103 out of 228, or 45%. This would likely render the sample more representative of primary
reviews, because primary and secondary reviews may operate very differently. In particular, | would expect primary
reviews to have more staff, be more organized, and have more clearly delineated procedures. However, | conclude
the response bias is not extremely significant, and to fully disclose any such bias | have stratified my results. The
exact phrasing of the survey and the results are printed in Appendix B.

In addition, for anecdotal information, | contacted members of the Berkeley Journal of Employment and Labor
Law, Berkeley Women's Law Journal, and California Law Review in person and conducted telephone interviews
with members of the Harvard Law Review and Yale Law Journal. I also include comments of my own drawn upon
my experience reviewing submissions at the High Technology Law Journal.

B. Updating

This Article was originally written in Spring 1994. | updated the survey and some of the searches in Winter 1996.
In particular, between the time | conducted the preemption search or "vetting" procedure as outlined in Part 111.C, |
published a paper on the same subject | had been vetting. In 1996, | returned to the same sources to determine
whether, if a paper had existed, |1 would have found it, *920 by trying to find my published paper by the same
vetting procedure. However, please note that not every search procedure in this paper was updated in 1996. Most of
these searches are merely illustrative, so timeliness is not an issue.

C. General Guides

There are a number of general guides to writing research papers, each of which has a brief discussion of topic
selection. However, there appears to be no such guide written specifically for law students. The guides tend to offer
general, practical advice: "Twentieth-Century world politics would obviously be too broad a subject for a ten-page
term paper." [EN7] "The writer will find it useful to note down the topic (subject) of the report at the outset ...."
[EN8] "The best subject will be one in which you yourself are interested.” [FN9] "Your chances for a good mark are
better if your subject appeals to your instructor and/or the class.”" [FN10]

As the quoted chestnuts illustrate, these guides are largely useless. Of course, the best topics are interesting and not

too broad, but such general advice will not help refine a topic search to the level of specificity necessary to
formulate the "golden topic."”
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Il. HOW TO FIND A TOPIC
A. Traditional Topics

Appendix A to this guide presents a list of student comment and note topics published in major law reviews in the
last four years. [FN11] As an initial exercise, the user of this guide should simply scan these titles to get a sense of
the level of specificity required for a publishable paper topic. In Appendix A, | have distinguished between three
types of law reviews: primary law reviews of first-tier law schools, primary reviews of other law schools, and
reviews that focus on a limited subject matter. The range of publishable topics depends on both the type of law
review and the particular law review.

*921 Although topics cover a wide range of subject matter--civil rights, comparative law, economic analysis, and
so on--law review articles essentially do one of two things. First, some articles resolve jurisdictional conflicts of law
applied to an existing factual situation. [FN12] Second, some articles apply existing law to new or newly defined
factual situations or apply new laws to existing factual situations. [FN13] Of course, there are many topics that fall
outside these categories. But categorizing the topics in this fashion helps locate similar topics. The analysis below
provides suggestions for finding topics within each of these two categories.

1. Resolving a Jurisdictional Conflict

This category is the most amenable to a systematized search. A paper in this category identifies an unresolved area
of law, evaluates conflicting lines of legal authority, and identifies and argues for the better rule. Such legal conflicts
arise when there are parallel, rather than hierarchical, jurisdictions or sovereignties. The most obvious breeding
ground is the United States courts of appeals. However, jurisdictional conflicts also arise between state courts of
intermediate appeal, between state and federal courts, and between the supreme courts and statutory laws of
individual states. In addition, topics in comparative law, which are very popular in secondary law reviews, are a
form of jurisdictional comparison between laws of different sovereign nations.

This category also has the advantage of relevance. Papers involving the resolution of legal conflict are useful to
practitioners in the field. Its disadvantage is that it requires timeliness. Many legal *922 entities work to resolve
jurisdictional conflicts--higher courts, the American Law Institute (restatements), and the National Conference of
Commissioners on Uniform State Law (uniform laws). To remain timely, a paper must be published before the
central issue is resolved by another entity. Fortunately, most of these entities move at a glacial pace. However, it
might be wise, as part of the preemption check on a topic in this area, to determine whether the conflict at issue is
about to be resolved by any such entities.

(a) Casebooks, Outlines, and Model Answers

In recent years, student casebooks have evolved from mere collections of cases to anthologies of cases and
supplementary materials. Because these materials are pedagogical, they tend to emphasize unsettled points of law.
Casebook notes--the comments added by the editors after each major case--are a fertile source of information about
conflicting case law. For instance, without much difficulty, | found in a recent family law casebook a section
comparing two cases on procreative rights, one holding that the fetus is a "person" within the meaning of the Federal
Torts Claims Act, and the other holding that a fetus was not a "person™ under the California Civil Code. [FN14] In
copyright cases | perused, | found the following examples of split authorities:

« A significant issue arising in some recent cases is whether the assessment of statutory damages under § 504(c) is
to be made by the district judge or by the jury. That section refers to "a sum of not less than $500 or more than
$20,000 as the court considers just." But it is not clear whether Congress intended "court” to mean a judge in all
cases, or more loosely to include the jury as well. [EN15]

» Courts divide on whether party must prove bad faith to recover attorney's fees. Some court [sic] require both
plaintiffs and defendants to prove bad faith. Other courts apply a double standard .... [FN16]

*923 This is about the best and easiest kind of source a student could hope for. Many casebook notes identify a
split, present the issue succinctly, and point the reader toward both primary and secondary authority.
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Commercial outlines also tend to point out jurisdictional conflicts. However, they are generally less useful than
casebooks for several reasons. Outlines are usually less accurate, updated with less care, and less likely to include
bibliographic material. However, they are easy to skim and state the issue tersely. | found the following examples:

» Most courts uphold a rent acceleration clause .... A minority of states hold that a rent acceleration clause is
unenforceable, because it is an agreement for liquidated damage or a penalty. [FN17]

* Courts have found that establishments that rent videotapes to be viewed on the premises in private viewing
rooms are “places open to the public" and thus that any performance that occurs there is a public performance ....
Note, however, that the Ninth Circuit has held that hotel rooms are not places open to the public for purposes of the
Copyright Act. Thus, playing videotapes there, though a performance, is not a public performance. [FN18]

 The majority view is that a contract is formed on the terms conveyed to the offered by the intermediary .... The
minority view holds that no contract results--on the ground that the parties have neither objectively nor subjectively
reached an agreement. [FN19]

It is worth noting that Gilberts outlines use standard language in their headings such as "majority view" and
"minority view." This makes it easy to scan the outline for conflicts.

(b) Treatises

Treatises, like casebooks, identify splits in authority. However, they are not as handy as casebooks because they are
harder to skim. Sitting down to read a treatise covering the selected area of interest is a useful exercise, but it may be
time-consuming. In several hours of desultory reading, | found the following examples:

* In child custody law to date, the Supreme Court has not directly addressed the question of the tender years
presumption. [FN20]

*924 « The sixth and seventh circuits are split on whether a patent disclosing confidential information terminates
discloser's duty of confidence. [FN21]

» The fifth and tenth circuits are split on implied covenant of "further exploration" for gas and oil leases. [FN22]

» There is a "gap" in intellectual property protection for genetically engineered products made by a process
covered by a U.S. patent and imported into the United States. [FN23]

(c) West Digest

In the West Digest system, there are several key numbers under the topic "“courts" and "federal civil procedure"
that identify splits in authority. They are listed below with the results of searches | tried. [FN24]

Subtopic Description Documents Comments

Key in
Number Westlaw
database
ALLFEDS
i06k90 Decisions of same court or 572 Few relevant. Mostly
coordinate court. have to do with stare
decisis.
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106k91 Decisions of higher court. 76 Mostly relevant.

106k95 Decisions of courts of other 28 Almost 100% relevant.
state.
106k96 Decisions of U.S. courts as 1434 About 90% relevant.
Many
authority in other U.S. constitutional
issues.
courts.

Using these key numbers to find disputed issues is like trying to find substantive issues through the "back door" of
the procedural issues. This causes a problem: the headnote summarizes the procedural issue, not the substantive
issue. Therefore, | recommend using this method only by a computer search, which allows one to *925 quickly scan
the cases, and | do not recommend using any digest systems other than West's, until they are also computer
searchable.

(d) Computer Searches

Another way to find unresolved conflicts of law is to search on-line using phrases that generally apply to
jurisdictional conflicts. The best such search appears to be "CIRCUIT w/5 SPLIT." In the "DIST" (district court) file
of the "GENFED" library on LEXIS, this search yielded over 1000 documents. Limiting the search to the year 1994
still yielded over forty cases, almost 100% of which appeared to be relevant.

Several other searches yielded some jurisdictional conflicts. A search in the Westlaw database "ALLFEDS" on
"COURTS DIVERGE" yielded fourteen documents with 100% relevance. A search on "(DISPENSE OR DISPOSE)
PRE/15 FOOTNOTE" in "ALLFEDS" yielded forty-five documents with 100% relevance. Note that for law review
databases, this search works only in Westlaw, not in LEXIS. [EN25] Finally, it may be useful to search on the
introductory signal "COMPARE" in law reviews. However, my searches in this area yielded a low relevance rate.

(e) Petitions for Certiorari

One of the explicit grounds for granting certiorari in the United States Supreme Court is to resolve conflicts
between the circuit courts of appeals. [FN26] Thus, many petitions for certiorari will be based on these conflicts.
However, the Supreme Court grants certiorari for less than 5% of the petitions filed. [FN27] It is unlikely that a split
of authority for which certiorari is denied will soon be resolved. Therefore, petitions for certiorari that are denied
may be a better source than those that are granted.

Petitions for certiorari are available on-line. However, because orders denying certiorari reveal none of the issues
of the case, this is an arduous place to start. Therefore, the best source is one with commentary. Fortunately, United
States Law Week reports many cases for which certiorari is denied. An electronic search in the *926 Westlaw
database "BNA-USLW" on "CIRCUIT W/5 SPLIT" yielded 210 cases--an excellent source of jurisdictional splits.
However, the incidence of such splits is not frequent--only about two or three per month. | set up a weekly
"ECLIPSE" search on LEXIS using the same search terms, and over an entire month, it came up with no new
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material. [FN28] In addition, there is a West key number that sometimes identifies the granting of certiorari to
resolve circuit conflicts. However, it does not appear very frequently. A search on "170Bk452 AND
HE(CONFLICT)" in the database "ALLFEDS" yielded thirty-six cases, about half of which were relevant.

It is worthwhile to note that the same opportunities for locating splits of authority through petitions for certiorari
exist at the state level. However, depending on the state, the materials may be much harder to find. Local state bar
magazines and regional legal newspapers are a source for this information.

(f) Foreign and Comparative Law

One way to find a ready-made topic is to look in the Index to Foreign Legal Periodicals and simply reuse a topic
from a foreign publication. By using a topic that has been printed elsewhere, the student is taking advantage of the
limited definition of preemption used by most law reviews. Preemption searches are usually limited to American law
reviews and articles written in English.

(9) Uniform Laws and Restatements

Uniform laws and restatements have the primary purpose of unifying state law. Annotations and comments on
these materials help identify conflicts between the law of different states. A computer search on "(CONFLICT
SPLIT) W/5 AUTHORITY" in Westlaw's "REST" (restatements of law) database yielded forty-six documents,
about 60% of which appear to identify splits in authority. The same search in the "ULA" (uniform laws annotated)
database yielded twenty-three documents, about 75% of which appeared relevant. The same search in the "ULA-
MPC" (model penal code annotated) database yielded no documents.

(h) Circuit Surveys

A variety of law reviews publish a yearly review of the decisions of particular jurisdictions. The major ones are the
Supreme Court Review in the Harvard Law Review; the D.C. Circuit Review *927 in the George Washington Law
Review; the Seventh Circuit Review in the Chicago-Kent Law Review; and the Second Circuit Review in the
Brooklyn Law Review. Although these sources sometimes detail splits in circuit authority, any relevant text can be
more easily located by an on-line search in the relevant law review directory. In about an hour of desultory reading
through these reviews, | found no relevant discussions.

2. New Facts, Old Laws; Old Facts, New Laws

The law is constantly in flux, changing to suit new situations and new ideas. One category of topics involves
applying existing law to a new factual backdrop. Alternatively, a new law can be applied to an existing factual
backdrop for new results. The caveat for this category is that timeliness is essential. The student has the chance to
write a significant article if it is the first to discuss a coming trend. But even a paper written in three or four months
will probably take another three to six months to publish. Therefore, students who plan to spend a long time writing
a paper should probably avoid this category.

(a) News Sources
The search for topics in this category cannot easily take place in legal literature. Appeals that generate published
opinions can take years to conclude, and even law review articles take months to edit. So it is necessary to go

outside the traditional legal literature to find such a new factual backdrop. Specialty newspapers or magazines are a
good source, and newspapers or trade magazines within a field of specialty can help hone the search.

(b) On-Line Searching
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A good computer search to find new issues of law is "FIRST IMPRESSION." In the LEXIS library "GENFED,"
file "DIST," this search yielded over 1000 documents. Limiting the search to the year 1994 alone still yielded over
seventy cases, almost 100% of which appeared to be relevant. This search could be conducted in other files as well,
but the trial court posture is preferable; issues appear in the trial court first, before they have been completely
preempted by legal commentary. Among trial courts, federal district courts are the most likely to have detailed,
published opinions. Keep in mind that regulatory agencies may publish opinions on administrative hearings, which
are generally found in specialty reporters.

One approach to seeking this kind of topic is to take an issue of first impression in one district and apply to it the
law of a circuit *928 that has not yet considered the issue. It is helpful, though, to check whether the case presenting
the issue has been appealed. If so, a telephone call to the court clerk in the relevant court of appeals, or to the
attorney handling the appeal, should yield the appellate briefs.

(c) Loose-Leaf Newsletters

Taking advantage of the definition of preemption, a student can cull topics from loose-leaf services and
newsletters. Most law reviews will not consider an article in such a publication preemptive because articles in such
publications are generally of shorter length and less depth than law review articles. The best catalog of such
publications is Legal Looseleafs in Print. Examples of newsletters in the field of intellectual property include the
Computer Lawyer; Biotechnology Law Report; Mealey's Litigation Reports, Intellectual Property; and BNA Patent
Trademark and Copyright Journal.

The important information is the publisher. Mealey's and BNA, for instance, publish newsletters in a variety of
fields. A call to the publisher should be enough to identity the newsletter covering a given area of interest. Legal
publishers usually expend a great deal of resources on customer service because their materials can be quite
expensive.

(d) Computer Hot Topics

LEXIS features a database in library "HOTTOP," file "HOTLAW," that contains new developments in law. This
library is updated every two weeks and contains information on ten practice areas. It is searchable in full text and
also via the "links" on the screen. Westlaw carries a similar group of databases called "WESTLAW TOPICAL
HIGHLIGHTS." They are divided into practice groups; for instance, the intellectual property database is "WTH-I1P."

There are a number of caveats to keep in mind while searching for a topic in these databases. First, these are not so
much new issues as new cases. In this sense, these databases may be better sources for case notes, as described in
Part 11.B.3. Second, the content of these databases depends on the computer service's judgment regarding what is
interesting or important. Third, everyone else is probably looking at them too.

*929 B. Other Traditional Topics

Of course, there are other kinds of traditional topics available. A glance at Appendix A will make them clear. |
present three categories below, with examples culled from Appendix A. The first two categories are more akin to the
papers that graduate students in other fields write. A student who is uncomfortable with traditional legal analysis
may find a topic in these categories comfortably familiar territory. The last category is the case note, which typically
analyzes one important case in-depth and describes how it affects the current body of law.

1. Historical Law

« Saikrishna B. Prakash, Note, Hail to the Chief Administrator: The Framers and the President's Administrative
Powers, 102 YALE L.J. 991 (1993)

« John C. Uyoo, Note, Marshall's Plan: The Early Supreme Court and Statutory Interpretation, 101 YALE L.J.
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1607 (1992)

« Jonathan Zasloff, Note, Abolishing Coercion: The Jurisprudence of American Foreign Policy in the 1920's, 102
YALE L.J. 1689 (1993)

» Katie S. Matison, Comment, A Historical Trek Through the Judicial Interpretations of 8 187 of the Limitation
of Vessel Owner's Liability Act: The Evolution of the Literal Versus the Statutory Purpose Approach, 17 TUL.
MAR. L.J. 73 (1992)

2. Legal Philosophy and Jurisprudence

 Edward A. Harris, Note, From Social Contract to Hypothetical Agreement: Consent and the Obligation to Obey
the Law, 92 COLUM. L. REV. 651 (1992)

* Gretchen A. Craft, Note, The Persistence of Dread in Law and Literature, 102 YALE L.J. 521 (1992)

 Benjamin P. Friedman, Comment, Fishkin and Precedent: Liberal Political Theory and the Normative Uses of
History, 42 EMORY L.J. 647 (1993)

 Donald Batterson, Comment, A Trend Ephemeral? Eternal? Neither?: A Durational Look at the New Judicial
Federalism, 42 EMORY L.J. 209 (1993)

3. Case Notes

» E. Kenly Ames, Note, Beyond Rogers v. Koons: A Fair Use Standard for Appropriation, 93 COLUM. L. REV.
1473 (1993)

« Jonathan H. Levy, Note, Limiting Victim Impact Evidence and Argument After Payne v. Tennessee, 45 STAN.
L. REV. 1027 (1993)

*930 « Jennifer J. Berthiaume, Comment, United States v. Juda: Fifth Amendment Due Process and Stateless
Vessels on the High Seas, 73 B.U. L. REV. 477 (1993)

e Donna L. Laddy, Comment, Burns v. McGregor Electronic Industries: A Per Se Rule Against Admitting
Evidence of General Sexual Expression as a Defense to Sexual Harassment Claims, 78 IOWA L. REV. 939 (1993)

C. Nontraditional Topics

In addition to the traditional topics presented above, students may wish to take a novel approach to topic selection.
Of course, these are difficult to categorize. Nontraditional topics have the advantage of minimizing preemption
worries and catching the attention of editors reviewing topics for publication. They have the disadvantage of
requiring time-consuming research going beyond the usual sources. A couple of suggestions are listed below.

1. Original Research

Papers presenting original research are far more common in other academic disciplines than in law. Students who
plan to follow this route may have to invest some time in learning how to gather and present statistical information.
In addition, proper survey or data gathering technique can be expensive. However, grants may be available to help
finance original research, and there is abundant free information in the Statistical Abstract of the United States.
Some examples of this kind of paper, culled from Appendix A, are:

« Jim Rossi & Mollie Weighner, Project, An Empirical Examination of the lowa Bar's Approach to Regulating
Lawyer Advertising, 77 IOWA L. REV. 179 (1991)

« Paul B. Lackey, Note, An Empirical Survey and Proposed Bankruptcy Code Section Concerning the Propriety
of Bidding Incentives in a Bankruptcy Sale of Assets, 93 COLUM. L. REV. 720 (1993)

» Lewis S. Peterson, Note, Who's Been Greedy? A Theoretical and Empirical Examination of Holdouts and
Coercion in Debt Tender and Exchange Offers, 103 YALE L.J. 505 (1993)

2. Municipal Law

Municipal law is rarely used as a topic. Municipal law may be difficult to research, but preemption in this area is
highly unlikely. Only one title from Appendix A appeared at first glance to address municipal law:
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*931 « Craig A. Bowman & Blake M. Cornish, Note, A More Perfect Union: A Legal and Social Analysis of
Domestic Partnership Ordinances, 92 COLUM. L. REV. 1164 (1992)

A search in the LEXIS library "LAWREV," file "ALLREV," on "TITLE(MUNICIPAL)" yielded no documents. A
natural language search on "(ORDINANCE MUNICIPAL CITY)" yielded about 40% relevant documents, most of
which were on land use or environmental regulation. About half of these appeared in secondary reviews and about
half in primary reviews. Students may be able to cull some ideas from Municipal Ordinances: Text and Forms,
[EN29] one of the most comprehensive resources on municipal law.

D. A Note on Human Sources

Of course, the easiest way to find a topic is to convince someone else to find it. The question is, who is most likely
to help?

1. Judges

Judges should not ordinarily discuss the merits of active cases. [FN30] They may have frequent brushes with the
cutting edge of the law, but they are not a good source.

2. Professors

Understandably, many law professors are too busy or simply unwilling to help students select a topic unless the
students are currently enrolled in a relevant class. However, some professors produce lists of topic ideas for their
classes; students can request to see such a list from a previous class.

3. Practitioners

Practitioners can be quite helpful in supplying topics. In law firm practice, lawyers seldom have the time to do in-
depth research. Some of them welcome the opportunity of "commissioning" a research paper. Because practitioners
are usually handling time-sensitive matters, they will probably not be able to use research that proceeds at the usual
academic pace--taking three or four months to complete. For this reason, practitioners may be more willing to
discuss a study on an issue that recurs regularly in their practice. *932 Students who interview practitioners about
potential topics should focus their inquiries on such issues. Keep in mind that practitioners are present not only at
law firms, but at public interest organizations as well. Also keep in mind that law firm librarians may have an
equally good idea of what issues recur in practice.

4. Law Review Editors

It may seem obvious that law review editors would have an interest in helping authors develop publishable articles.
One question on the survey was meant to determine whether law review editors would be a good source for topics.
In fact, very few of the law reviews responding to my survey suggested detailed topics. The Harvard Law Review
editor | interviewed stated that the Review almost never "commissions” articles. [FN31]

Some of the lesser known law reviews may be more cooperative. One problem that plagues secondary reviews is
lack of high-quality submissions. Although only some of those responding to my survey admitted to having this
problem, | suspect there is some dissembling at work. [FN32] If secondary reviews lack quality submissions, then it
is to their advantage to help students refine their research topics. It is likely that editors are more responsive to phone
calls than mail surveys; my own experience as an editor is that people working on our journal were quite willing to
talk to potential authors. After identifying a review in the appropriate area of specialty, students should call the
managing editor of the review and ask whether a particular topic would fit within the review's subject area. Then,
the student may wish to inquire further about what has been published on the issue and whether there are any
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particular issues the editor would like to see addressed in a submission.

5. Internet

Electronic bulletin boards or news groups can be a good source for topics. As an experiment, | posted the following
notice on the bulletin board:

*933 FREE RESEARCH!

Law student seeks topic for research paper. What topic would interest you? This is a chance to get your in-depth
topic researched for free.

I sent this message to a moderated news group, so the fact that it was posted indicates that the moderator did not
consider it commercial and therefore in violation of "netiquette”--that is, the message was considered appropriate for
the noncommercial nature of the Internet. | placed the notice twice, at a two-week interval, and received about two
dozen responses. Although the responses were not numerous, they were generally of high quality. Some responses
included detailed hypotheticals, and some were invitations to call and talk further. One was from a law professor
seeking a research assistant. A list of specialized legal news groups appears in Appendix C.

6. Conferences

One of the best ways to find topics is simply to "network."” One easy way to do this is attending seminars and
conferences in the area of specialty. Many symposia offer reduced student rates. Local conferences are often held
under the auspices of the state bar, or local practice groups thereof, and these are usually listed in the local legal
newspaper or bar journal.

Ultimately, law review editors and law professors are often in the same position as the student: looking for the
golden topic. Topics are not protectable by any kind of intellectual property law, and thus, most people who value
their topics will tend to protect them. Professors and law students may be helpful, but they may be unlikely to share
their best ideas. Students may be better off seeking help from those who are not seeking to publish. Thus,
practitioners (who rarely write full-length law review articles) [FN33] and professors in nonlaw fields are generally
the most helpful.

I1l. PREEMPTION
A. What is Preemption?

After formulating a topic that is interesting and seems neither too narrow nor too broad, the next step is conducting
a preemption review. Preemption occurs when a law review refuses to publish an article because the topic is already
the topic of an existing article. *934 However, it is not always as simple as that. My survey revealed a great
diversity of practice with regard to preemption policies.

Most law reviews surveyed do a preemption check before accepting an article for publication. However, this
process is surprisingly informal. Only 9% of the reviews surveyed provided a written procedure for preemption
review, and of these, many were cursory or general procedures. [FN34] One review editor who responded to the
survey question on preemption check procedures remarked that although there was no written procedure, their
tradition was well understood by everyone. Another editor, at a secondary review, noted that if there were something
already published on the particular subject, she would know. A recent law review article discussing the merits of
student-edited reviews contained an entire section defending the typical topic review process, but never managed to
describe it. [FN35]

Preemption may be highly discretionary. [FN36] Different law reviews have different definitions of preemption.
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Some will only decline a paper if the topic has already been used in that particular review. Some do not conduct
preemption reviews at all. Most reviews probably limit their preemption search to United States law reviews,
exclude books and American Law Reports annotations, and limit their searches to law review articles. However,
most reviews probably do consider an article preempted if the primary issue is resolved by a judicial opinion.

Preemption may also depend on the identity of the author. Twenty-seven percent of the reviews surveyed stated a
student paper could not preempt an article written by a professor. In an interview, an editor at Harvard Law Review
stated that preemption of a law professor’s article by a student paper is "very rare." [FN37] He stated that this was
probably because students and professors write different kinds of articles. [FN38] It is clear that authors of different
station are accorded different deference in the legal commentary field. In fact, the preemption review database on
Westlaw, "LAW REVIEW ABSTRACTS CLEARINGHOUSE," limits its entries to articles written or co- written
by law professors. Thus, a student will probably face higher hurdles in the preemption process than will a *935
professor. It is therefore very important that a student conduct a thorough preemption search before beginning in-
depth research.

B. Finding a Negative

Vetting a topic is the odd task of trying to prove a negative. The standard research task is a search for what exists,
but the process of vetting means trying to determine whether something does not exist. The task therefore has an
inherent psychological barrier. The student who has embarked on the quest for the golden topic finally finds a topic
that seems valuable and fascinating. The quest seems over. Now the student begins looking for papers already
written on that topic. If there is one, then the search must begin again.

This may sound trivial, but it can be crippling. One way to get beyond this psychological barrier is to remember
that finding a paper that preempts a topic does not mean the topic was worthless or a waste of time. First, any such
paper will necessarily be a gold mine of sources. Second, a new paper on exactly the same topic would be much
different--containing new thoughts and means of expression. If the new paper comes to an opposite conclusion, it
may not be considered preempted at all. Third, the existing paper may help hone a new focus: by inspiring an
answer to its conclusion or by supplying a springboard to deeper inquiry.

C. How to Conduct a Preemption Search

This section lays out a very thorough preemption search. This procedure is probably more extensive than most
papers require and, based on the survey, is more extensive than most law reviews conduct. However, | recommend
such a full search. Even if it turns up nothing--the desired result--it will reap an extensive bibliography with which
to begin research.

As an example, | outline below my preemption search on a topic on which I recently completed a law review note.
The title of my note was Issues of Property, Ethics and Consent in the Transplantation of Fetal Reproductive Tissue.
[EN39] It dealt with a recently announced technology (fetal ovary transplants) and the related political, ethical, and
regulatory issues. When | updated this Article in 1996, | tested my vetting process by checking whether my
published note was captured by the same process.

*936 Step 1: Defining the Subject

There are a variety of resources available to help the student conduct a preemption search--and to begin research at
the same time. However, many of them do not provide full-text searches. For this reason, the first step is to think
carefully about the topic, because the student will be required to search for the topic within the subject indices of
several resources. Subject indices are important, partially because law review authors have an odd habit of using
puns and homilies in their titles. Usually, these are followed by a more revealing title, but not always. For example,
the following are culled from the student articles listed in Appendix A:

» Max Steir, Note, Corruption of Blood and Equal Protection: Why the Sins of the Parents Should Not Matter, 44
STAN. L. REV. 727 (1992)
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* Jody R. King, Comment, A Case Frozen in Time: Does Title VII's 1991 Amendment Strip United States v.
Burke of Its Precedential Value?, 28 NEW ENG. L. REV. 109 (1993)

« Patrick Ingram, Note, Censorship by Multiple Prosecution: "Annihilation, by Attrition if Not Conviction," 77
IOWA L. REV. 269 (1992)

» Kathleen B. Carr, Note, Limiting Limitation: In re The Glacier Bay, 16 TUL. MAR. L.J. 403 (1992)

It is quite difficult to determine from the above titles exactly what the articles are about, particularly when one is not
already familiar with the area of law involved. If the title is unrevealing and the full text is unavailable, the only
alternative is a subject search.

One approach to defining a subject search is to anticipate the key words or terms of art central to the topic. One
useful tool for this is a thesaurus; students familiar with computer law services can take advantage of the new
thesaurus options on Westlaw and LEXIS to fish for synonyms. For example, on Westlaw, | found:

Term Entered Synonyms
""" Fetus  "Unborn child" Embryo Fetal
 Tramsplant Replacement
"Informed Comsent® none
© vInovieror none

*937 The Westlaw thesaurus apparently does not handle multiple-word phrases well. However, it is better than
LEXIS. On LEXIS, the thesaurus feature is available within "freestyle™ searching. Using it, | found no synonyms for
any of these terms.

Armed with a few such terms, the student should next examine the Library of Congress Subject Headings. This
hardbound source is routinely approximately two years out of date. It is a daunting set of volumes, but it contains a
system of indexing that is quite different from that found in other resources such as LegalTrac and the Legal
Resource Index (discussed below). | found the following relevant subjects:

Fetal Tissues

Tissues

Fetal Liver Cells

Fetal Membranes

Fetal Nerve Tissue
Reproductive Technology

Fertilization in vitro

Human Reproductive Technology
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Assisted Reproduction
Reproduction--Technological Innovation
Biotechnology
(Human) Embryo Transplantation [FN40]

| note that although there was nothing under "in vitro," there was an entry under "fertilization in vitro," a
transposition of "in vitro fertilization."
Step 2: LegalTrac

| recommend starting with LegalTrac because it will help refine the subject search and because it has a wide
coverage of all the publication databases. LegalTrac is a CD-ROM software package that covers 800 English
language legal periodicals, including most law reviews and several legal newspapers. It is routinely approximately
six months old in its coverage. The user can search two ways--either by subject or by word--but there is no full-text
searching on LegalTrac; it only contains abstracts. LegalTrac has particularly good collocation--cross-referencing of
subject headings. Because it only goes back to 1980, any prior articles will require a visit to the Index to Legal
Periodicals, as set forth below.

| searched "fetal" on LegalTrac and encountered the topic "fetal tissue transplantation." This demonstrates one
useful feature of LegalTrac--it allows the user to put in the root of the word, then *938 displays all the surrounding
subject headings. This is particularly useful for those who have trouble spelling or who simply want to browse.
Under the topic "fetal,” | found ten subtopics:
Fetal Tissue Transplantation
Analysis
Economic Aspects
Finance
Laws, Regulations, etc.
Moral and Ethical Aspects
Political Aspects
Religious Aspects
Research
Usage

LegalTrac's subject index is very well compiled, using layman's terms and subtopics that make sense. Using this
resource, | found a number of alternative subject headings--in addition to a wealth of sources for research purposes.
In 1996, when | updated this Article, | found my published note under the category "fetal tissue transplantation--
moral and ethical aspects.” | also found another article on a similar topic. [EN41] I conclude this resource works

quite well for a preemption search. It is easy to use, reasonably current, and the article ultimately published on the
topic | was vetting appeared in the exact place the resource originally led me.
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Step 3: Library Catalogs and Library Shelves

The next step is to look at the library catalog. Some on-line catalogs have databases for periodicals that list law
review articles by subject. This is quite useful because subject indices are not available on Westlaw and LEXIS.
Library catalogs, in contrast, are usually extensively cross-indexed by subject, and some periodicals databases
contain abstracts. They will generally contain no better coverage of legal literature than LegalTrac. However, library
catalogs do contain two other things: nonlaw materials and alternatively worded abstracts.

MELVYL, the on-line catalog of the University of California, and GLADIS, the catalog of U.C. Berkeley, use the
subject headings from the Library of Congress, discussed above. These resources are routinely approximately two
weeks out of date. By searching on "ovaries-transplantation” and "fetal tissue transplantation,” | found 214 articles.
Interestingly, "fetal tissue transplantation” was not in *939 the Library of Congress index, but was on MELVYL.
Possibly, the topic was added too recently for inclusion in the paper index. A search on the title words "fetal
ovarian" yielded fourteen articles, two of which were relevant. MELVYL has access to law journal publications
through its "MAGS" database, but this information apparently duplicates the Legal Resource Index, which is
available on-line through LEXIS and Westlaw. I note that none of these searches yielded my published note.

I recommend that after finding the call numbers of some relevant books, the student should actually visit the
shelves to take a look. Sometimes, the subjects of nearby call numbers are closely related, but due to differences in
terminology, will not result from the subject search. A bit of browsing is sometimes very enlightening.

Step 4: Legal Resource Index

A computerized version of the Legal Resource Index is available on LEXIS in the "LAWREV" library, "LGLIND"
file, and on Westlaw in the "LRI" (legal resource index) database or "LRI-D" (dialog) database. Westlaw's "IDEN"
database describes the "LRI-D" database as cover-to-cover citations to and abstracts of over 850 legal periodicals,
including law reviews, bar association journals, and legal newspapers. Coverage begins with 1980 and the file is
updated monthly. The LEXIS database has very wide coverage and has a "TERM" segment that can be used
effectively as a subject index.

LEXIS suggests limiting a preemption search to nonnewspapers by appending the search term "AND NOT
REFR(COLUMN-LENGTH)" to each search. My search on "TERM(FETUS OR FETAL OR IVF OR 'IN VITRO'
OR TRANSPLANT!) AND NOT REFR(COLUMN- LENGTH)" yielded 342 references, about 80% of which were
relevant. The coverage of this resource is almost too wide--including many journals that may not, because of their
subject area, be considered preemptive. In 1996, | updated this search using the search term "FETAL FETUS &
TRANSPLANT" on Westlaw in its "LRI-D" database. | found sixteen documents, including the Hersey article
uncovered in LegalTrac, but not my own.

Based on both the above approaches, | conclude the Legal Resource Index is not very useful for preemption
purposes--although it remains a good general research tool. It is in a sense simultaneously too broad and too narrow-
- missing many journals, but including many nonjournals.

*940 Step 5: Westlaw's Law Review Abstracts Clearinghouse

Westlaw carries a law review abstracts database called "LRAC" that includes only articles that have not yet been
printed. This is the point at which the student should expect to catch articles that are being shopped for or prepared
for publication. Westlaw deletes the articles when they are published or have remained on the database for several
months. This database is limited to articles written by law professors, and participation in the database is voluntary.
Therefore, coverage will be far less than complete. In addition, there will be a lag time (sometimes, unfortunately,
very long) between acceptance for publication and actual publication, when the article will appear in the above
resources.

My search in the "LRAC" database on "FETUS TRANSPLANT 'INFORMED CONSENT' 'IN VITRO™ yielded
no documents. My updated search in 1996 yielded no articles with any of these terms.
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Step 6: Index to Legal Periodicals

For all articles before 1980, the student will need to consult the Index to Legal Periodicals. This resource consists
of a separate volume for each year and is indexed by subject. My preemption search yielded nothing, probably
because the technologies involved did not exist before 1980. [FN42]

Step 7: Full-Text Searches

The most frustrating part of conducting a preemption search is trying to find articles that contain lengthy
discussions of a topic without using the topic as the primary thesis. Often, finding such articles requires extensive
research and may be impossible without the benefit of full-text searching. The best technique for this part of a
preemption review is to simply begin researching the topic.

Of course, the problem with relying primarily on full-text searching is lack of coverage. Both Westlaw and LEXIS
omit many law reviews. Nevertheless, this method was the most popular among the journals responding to the
survey, which means that many journals are conducting preemption review based on a small part of the published
legal literature. Westlaw carries more law reviews than does LEXIS, although some are in abstract form and many
are limited to partial coverage--of those topics Westlaw defines *941 as "selected works that present pragmatic
discourses on legal issues of national interest." [FN43] Coverage for each system changes over time. A list of the
publications covered is available via the "SCOPE" command on Westlaw or in the "GUIDE" library and file on
LEXIS. In addition to the law review databases--Westlaw's database "JLR" and LEXIS's library "LAWREV," file
"ALLREV"--there may be subject libraries that contain additional publications. For instance, in the intellectual
property area, there are "COPYRT" and "PATENT" on LEXIS and "IP- TP" on Westlaw.

Step 8: American Law Reports and Case Law
Technically, case annotations and case law may not be considered preemptive, depending on whose definition of
preemption one uses. However, it is useful to consult the appropriate subject headings in the American Law Reports
and West's Digest before concluding a preemption search. These resources sometimes contain references to law
review articles, although they tend to be outdated. My search on LEXIS in the library "LAWREV," file "ALR," on
"FETAL TISSUE' OR'IN VITRO' OR 'TISSUE TRANSPLANT"™ yielded about 10% relevant annotations.
IV. CONCLUSION
The student who begins the quest for a golden topic may find it anywhere. There are ideas everywhere, and the
trick is to identify and evaluate them. The legal muse is a fickle mistress. Sometimes, the harder one tries, the less
likely one is to come up with a good idea. Students may not find their golden topic while employing any of the
search methods described in this guide. But the search process itself, and the effort expended upon it, may bring into
relief the topics that dance across one's mind at the most inappropriate moments. Carry a notebook at all times, and
put a pad of paper on the night stand. Good luck.
*942 APPENDIX A
REPRESENTATIVE NOTE AND COMMENT TOPICS
Primary Reviews of First-Tier Law Schools

CALIFORNIA LAW REVIEW: Volumes 80-82

The Confidentiality of HIV-Related Information: Responding to the Resurgence of Aggressive Public Health
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Interventions in the AIDS Epidemic
Teenage Dating Violence: The Need for Expanded Awareness and Legislation
Understanding Kaye Scholer: The Autonomous Citizen, the Managed Subject and the Role of the Lawyer
The Cultural Defense: Beyond Exclusion, Assimilation, and Guilty Liberalism

Exclusive Jurisdiction and the Eleventh Amendment: Recognizing the Assumption of State Court Availability in
the Clear Statement Compromise

Against "Overwhelming" Appellate Activism: Constraining Harmless Error Review
Related Contacts and Personal Jurisdiction: The "But For" Test

Domicile Under Immigration and Nationality Act Section 212(c): Escaping the Chevron "Trap" of Agency
Deference

Achieving Efficiency Through Collusion: A Market Failure Defense to Horizontal Price-Fixing

The Establishment Clause, Civil Religion, and the Public Church

Judicial Review of the Administrative Record in NEPA Litigation

Environmental Marketing and Federal Preemption of State Law: Eliminating the "Gray" Behind the "Green"
*943 Jenkins v. Missouri: School Choice as a Method for Desegregating an Inner-City School District
Extradition of Government Agents as a Municipal Law Remedy for State- Sponsored Kidnapping

Den of Inequity: The Case for Equitable Doctrines in Rule 10b-5 Cases

Homophobia in Manslaughter: The Homosexual Advance as Insufficient Provocation

Copyright Law's Broken Rear Window: An Appraisal of Damage and Estimate of Repair

Robinson-Patman Act Regulation of Intraenterprise Pricing

Regulation of Attorneys Under California's Talent Agencies Act: A Tautological Approach to Protecting Artists
Copy Wrong: Plagiarism, Process, Property, and the Law

The Antitrust Liability of Labor Unions for Anticompetitive Litigation

A Christmas Issue: Christian Holiday Celebration in the Public Elementary Schools Is an Establishment of
Religion

Using Severability Clauses to Solve the Attainment Deadline Dilemma in Environmental Statutes

Should the Ranch Go Free Because the Constable Blundered? Gaining Compliance with Search and Seizure
Standards in the Age of Asset Forfeiture

Fairness and Efficiency: Allowing Contribution Under ERISA

A Theory of Establishment Clause Adjudication
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COLUMBIA LAW REVIEW: Volumes 92-95
The American Revolution and Constitutionalism in the Seventeenth-Century West Indies
*944 The Economics of Antiquities Looting and a Proposed Legal Alternative
Fusion and the Associational Rights of Minor Political Parties
Title VII Sexual Harassment: Recognizing an Employer's Non-Delegable Duty to Prevent a Hostile Workplace
Selecting a Jury in Federal Criminal Trials After Batson and McCollum
The Northwest Ordinance as a Constitutional Document
"Unconscionable" Conditions: A Contractual Analysis of Conditions on Public Assistance Benefits
The Copyrightability of Nonliteral Elements of Computer Programs
"Then the Dogs Died": The Fourth Amendment and Verification of the Chemical Weapons Convention
An Economic Analysis of Implied Warranties of Fitness in Commercial Leases
The First Amendment and the Power of Suggestion: Protecting "Negligent" Speakers in Cases of Imitative Harm
When Does the Buzzer Sound?: The Nonstatutory Labor Exemption in Professional Sports

The Distribution of Treaty-Implementing Powers in Constitutional Federations: Thoughts on the American and
Canadian Models

Sexual Exclusions: The Americans with Disabilities Act as a Moral Code
Toward an Equitable After-Acquired Evidence Rule

Will They Take Away My Video-Phone if | Get Lousy Ratings?: A Proposal for a "Video Common Carrier"
Statute in Post-Merger Telecommunications

Bribery and Other Not So "Good Behavior": Criminal Prosecution as a Supplement to Impeachment of Federal
Judges

*945 Securing Access to Care in Health Maintenance Organizations: Toward a Uniform Model of Grievance and
Appeal Procedures

Limitations on Attorney Postverdict Contact with Jurors: Protecting the Criminal Jury and Its Verdict at the
Expense of the Defendant

Juggling Comity and Self-Government: The Enforcement of Foreign Libel Judgments in U.S. Courts
Unburdening the Undue Burden Standard: Orienting Casey in Constitutional Jurisprudence

Must We Teach Abstinence? Pensions' Relationship Investments and the Lessons of Fiduciary Duty
Does Privacy Have Four Walls? Salvaging Stanley v. Georgia

Four Reasons and a Paradox: The Manifest Superiority of Copyright Over Sui Generis Protection of Computer
Software
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Logical Foundations of Preference Aggregation
When a Sting Is Overkill: An Argument for the Discharge of Punitive Damages in Bankruptcy

Assessing the Impact of Preferential Trade Agreements and New Rules of Origin on the Extraterritorial
Application of Antitrust Law to International Mergers

Fighting Words and Fighting Freestyle: The Constitutionality of Penalty Enhancement for Bias Crimes
The Admissibility of Ultimate Issue Expert Testimony by Law Enforcement Officers in Criminal Trials
Fighting Fire with Firefighters: A Proposal for Expert Judges at the Trial Level

Strict Scrutiny for Gender, via Croson

The Knock and Announce Rule: A New Approach to the Destructionof-Evidence Exception

*946 An Empirical Survey and Proposed Bankruptcy Code Section Concerning the Propriety of Bidding Incentives
in a Bankruptcy Sale of Assets

The Discretionary Function Exception Under the Foreign Sovereign Immunities Act
Informational Standing Under NEPA: Justiciability and the Environmental Decision Making Process
Safeguarding Style: What Protection Is Afforded to Visual Artists by the Copyright and Trademark Laws?

Pruning the Judicial Oak: Developing a Coherent Application of Common Law Agency and Controlling Person
Liability in Securities Cases

Federal Jury Instructions and the Consequences of a Successful Insanity Defense

Unreliable and Prejudicial: The Use of Extraneous Unadjudicated Offenses in the Penalty Phases of Capital Trials
Beyond Rogers v. Koons: A Fair Use Standard for Appropriation

The Fighting Words Doctrine

Considerations Relating to the Enactment of Venue Schemes as Applied to Specialty Courts

Good Faith? Religious-Secular Parallelism and the Establishment Clause

On "Borrowed Wits": A Proposed Rule for Attorney Depositions

The Use of Quality-of-Life Measures to Ration Health Care: Reviving a Rejected Proposal

Weeding RICO Out of Garden Variety Labor Disputes

Broadcasting from Enemy Territory and the First Amendment: The Importation of Informational Materials from
Cuba Under the Trading with the Enemy Act

*947 Modification of a Chapter 11 Plan in the Mass Tort Context
In-House Counsel's Right to Sue for Retaliatory Discharge

Forbearance Agreements: Invalid Contracts for the Surrender of Sovereignty
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The Courts' Assault on the Robinson-Patman Act

From Social Contract to Hypothetical Agreement: Consent and the Obligation to Obey the Law
Prosecution Review Commissions: Japan's Answer to the Problem of Prosecutorial Discretion
A Problem of Mixed Motives: Applying UNOCAL to Defensive ESOPs

Keeping Sex Out of the Attorney-Client Relationship: A Proposed Rule

Membership in a Particular Social Group Under the Refugee Act of 1980: Social Identity and the Legal Concept of
the Refugee
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Legal Issues Involved in Corporate Globalization

"Contracting Around" the Good Faith Covenant to Avoid Lender Liability

Reading the Fine Print: The Effect of Disclaimers on Employee Welfare Plans

What About the Lucky Leprechaun?: An Argument Against "The Telephone Consumer Protection Act of 1991"

The Virtues of Glass-Steagall: An Argument Against Legislative Repeal

GEORGE WASHINGTON JOURNAL OF INTERNATIONAL LAW AND ECONOMICS: Volume 26

Precision-Guided Munitions Demonstrated Their Pinpoint Accuracy in Desert Storm; But Is a Country Obligated
to Use Precision Technology to Minimize Collateral Civilian Injury and Damage?

Eighteen Months to Publication: Should the United States Join Europe and Japan by Promptly Publishing Patent
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Applications?
The Sinking of the United States Electronics Industry Within Japanese Patent Pools
NAFTA, Foreign Investment, and the Mexican Banking System

Japan's New Trade Secret Law: We Asked for It--Now What Have We Got?

*970 TULANE MARITIME LAW JOURNAL: Volumes 16-17

A Historical Trek Through the Judicial Interpretations of § 187 of the Limitation of Vessel Owner's Liability Act:
The Evolution of the Literal Versus the Statutory Purpose Approach

Protective Stipulations and the Single Claimant Exception in Limitation of Liability Proceedings

Remedies for Wrongful Seizure in Admiralty--Marastro Compania Naviera S.A. v. Canadian Maritime Carriers
Commercial Mayhem on the Trans-Orient Express: Trans-Orient Marine Corp. v. Star Trading & Marine
Plugging the Leaks in the Ship Mortgage Act: Nate Leasing Co. v. Wiggins

Maintenance and Cure: The Courts as Thy Brother's Keeper: Barnes v. Andover Co.

The Avco Exception to the Well Pleaded Complaint Doctrine as Applied to the LHWCA: Aaron v. National Union
Fire Ins. Co.

Clearing Up the Confusion with the Application of Section 910(F) of the LHWCA: Phillips v. Marine Concrete
Structures, Inc.

The CMI Charts a Course on the Sea of Electronic Data Interchange: Rules for Electronic Bills of Lading
Elimination of Loss of Society Damages in General Maritime Law: Cater v. Placid Qil Co.

Mixed Oil and Gas Contracts Performed on Navigable Waters--Maritime or Nonmaritime? Confusion Reigns in
State Territorial Waters: Davis & Sons, Inc. v. Gulf Oil Corp.

Limiting Limitation: In re The Glacier Bay
Superseding Cause and Comparative Fault After Reliable Transfer: Lone Star Industries v. Mays Towing Co.

*971 Compulsory River Pilots Granted Jones Act Seaman Status--Sounding the Death Knell of the "Fleet
Doctrine": Evans v. United Arab Shipping Company

Aloha, Bench Trial! Counterclaimant's Jury Right Sinks Plaintiff's 9(H) Designation: Wilmington Trust v. United
States District Court for the District of Hawaii
UNIVERSITY OF MICHIGAN JOURNAL OF LAW REFORM: Volumes 25-27

Nothing Lasts Forever: Toward a Coherent Theory in American Preservation Law

Bankruptcy Courts and Stare Decisis: The Need for Restructuring

Toward a More Perfect Union: A Federal Cause of Action for Physician Aid-in- Dying
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Verbal Sexual Harassment as Equality-Depriving Conduct
Equity in Public Education: School-Finance Reform in Michigan

You've Built the Bridge, Why Don't You Cross 1t? A Call for State Labor Laws Prohibiting Private Employment
Discrimination on the Basis of Sexual Orientation

A Failure of Communication: An Argument for the Closing of the NYSE Floor
Gatekeepers of the Profession: An Empirical Profile of the Nation's Law Professors
The Road Not Taken: Criminal Contempt Sanctions and Grand Jury Press Leaks

Balancing Cultural Integrity Against Individual Liberty: Civil Court Review of Ecclesiastical Judgments

*972 UNIVERSITY OF PENNSYLVANIA JOURNAL OF INTERNATIONAL BUSINESS LAW: Volume 14
The Parallel Importation of Unauthorized Genuine Goods: Analysis and Observations of the Gray Market

Tied Aid Credits and the New OECD Agreement

*973 APPENDIX B
RESULTS OF SURVEY

Primary and Secondary Reviews
Dear Managing Editor:

I am collecting information on the operations of student-run law reviews for an article scheduled to appear in the
Utah Law Review. | would appreciate your help in determining the following information about your publication.

Is your journal a student-run journal? If YES, please continue.

Is this journal the primary or main journal for your school?

48% Yes

Do you have a WRITTEN procedure for determining preemption? (To clarify terms, preemption occurs when a
paper is rejected because there is already a published article on the same topic.)

e}
'_l
o\
Z
(0]

If you have a WRITTEN procedure, please attach a copy to this survey. [EN44]
If you do not have a written procedure:

A. Do you screen for preemption?
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87% Yes

B. How do you teach incoming editors to screen for preemption?

60% Word of mouth

30% Tutorial or seminar
C. Which resources do you use to check for preemption? (Check all that apply)

79% LEXIS/Westlaw law review databases

21% InfoTrac

24% LEXIS Legal Resource Index

25% Westlaw topic clearing database

56% Topic area knowledge of editorial board (informal)
40% Peer review (by faculty, advisory board, etc.)

21% Internally created list of topics published by your journal
*974 D. Can a student-written paper preempt a professor-written paper?

73% Possibly, depending on quality, authoritativeness of author

27% Not possible

Primary Reviews

Do you have a WRITTEN procedure for determining preemption? (To clarify terms, preemption occurs when a
paper is rejected because there is already a published article on the same topic.)

e}
ul
o°
2
(0]

If you have a WRITTEN procedure, please attach a copy to this survey.
If you do not have a written procedure:

A. Do you screen for preemption?
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86% Yes

14% No
B. How do you teach incoming editors to screen for preemption?

65% Word of mouth

27% Tutorial or seminar
C. Which resources do you use to check for preemption? (Check all that apply)

79% LEXIS/Westlaw law review databases

21% InfoTrac

22% LEXIS Legal Resource Index

26% Westlaw topic clearing database

61% Topic area knowledge of editorial board (informal)
40% Peer review (by faculty, advisory board, etc.)

19% Internally created list of topics published by your journal
*975 D. Can a student-written paper preempt a professor-written paper?

66% Possibly, depending on quality, authoritativeness of author

34% Not possible

Secondary Reviews

Do you have a WRITTEN procedure for determining preemption? (To clarify terms, preemption occurs when a
paper is rejected because there is already a published article on the same topic.)

12% Yes
88% No

If you have a WRITTEN procedure, please attach a copy to this survey.
If you do not have a written procedure:

A. Do you screen for preemption?

88% Yes
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12% No
B. How do you teach incoming editors to screen for preemption?

55% Word of mouth

33% Tutorial or seminar
C. Which resources do you use to check for preemption? (Check all that apply)

78% LEXIS/Westlaw law review databases

20% InfoTrac

26% LEXIS Legal Resource Index

24% Westlaw topic clearing database

52% Topic area knowledge of editorial board (informal)
39% Peer review (by faculty, advisory board, etc.)

23% Internally created list of topics published by your journal

D. Can a student-written paper preempt a professor-written paper?

73% Possibly, depending on quality, authoritativeness of author

27% Not possible

*976 APPENDIX C
SPECIALIZED LEGAL DISCUSSION GROUPS

This list was posted on the news group "misc.legal.moderated™" in May 1994, in response to a request on the same
news group. | have not updated this list, because world wide web search engines such as Altavista at "http://
www.altavista.digital.com™ are readily available today and can handily locate a variety of Internet resources--both
on Usenet and the web. Altavista currently offers a specialized web search service called "LawCrawler" that will
help limit searches to law-related sources.

AlL@austin.onu.edu--Artificial Intelligence and the Law

all-of-elsa@jus.uio.no--European Law Students Assn. List

BIZLAW-L@umab.umd.edu--AALS Section on Bus. Assn. List

CALI-L@cali.kentlaw.edu--Computer Assisted Legal Instruction List

CALL-L@unb.ca--Canadian Academic Law Libraries List

CJUST-L@cunyrm.cuny.edu--Criminal Justice
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CNI-COPYRIGHT@cni.org--Copyright and Intellectual Property Forum
COMLAW-L@ucs.ualberta.ca--Computers and Legal Education
CTI-LAW@mailbase.ac.uk--UK List on Use of Information: Technology in Law Teaching
CYBERIA-L@birds.wm.edu--Law & Policy of Computer Networks
data-protection@mailbase.ac.uk--UK Data Protection Law
EDLAW@ukcc.uky.edu--Law and Education
ENVLAWPROFS@oregon.uoregon.edu--International Discussion List for Professors of Environmental Law
EURO-LEX@vm.gmd.de--EC/European Legal Information Sources

*977 FEDTAX-L@SHSU.edu--Federal Taxation
FEMJUR@listserv.syr.edu--Feminist Legal Issues
H-LAW@uicvm.uic.edu--Legal History and Constitutional History
HISLAW-L@ulkyvm.louisville.edu--Canon, Feudal and Common Law
JURIST-L@nic.surfnet.n1--Dutch lawyers List (in Dutch language)
LAW-LIB@ucdavis.edu--US-Based Law Librarians List
LAWPROF@chicagokent.kentlaw.edu--Law Professors and Lecturers List
LAWSCH-L@American.edu--Law Student List
LAWSRC-L@listserv.law.cornell.edu--Internet Law Sources List
LEGWRI-L@chicagokent.kentlaw.edu--List for Legal Writing Instructors
LIS-LAW@mailbase.ac.uk--UK Legal Information/Law Libraries List
PSYLAW-L@UTEPvm.ep.utexas.edu--Psychology and Law List/Discussion
TEKNOIDS@listserv.law.cornell.edu--Law School Computing Professionals List

TLTP-LAW@mailbase.ac.uk--UK List on Creating and Using Legal Computer Learning Materials
*978 APPENDIX D
PREEMPTION POLICIES
(These excerpts have been edited to exclude some directions specific to each journal)

AMERICAN JOURNAL OF CRIMINAL LAW

Preemption Check
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In selecting manuscripts for publication, it is a high priority that we choose works which add to the existing
literature. We are interested in manuscripts which raise new issues, introduce and creatively develop unique ideas,
and propose solutions. The extent to which manuscripts achieve this is a large function of the overall quality of the
manuscript. One of our primary objects at the Journal is to stay with the cutting edge of developments in the field of
criminal law. A thorough preemption check is essential to achieving that end.

To conduct a preemption check, please do the following:

1. Read and summarize the manuscript (please type this if possible). Your summary should identify the author's
thesis, and any significant subthemes running through the manuscript. Note whether the argument is well-supported
(if it makes an argument), whether there are any gaps in logic, etc. Does it offer a solution/new idea, or just
articulate a problem?

2. Conduct a Westlaw/LEXIS (or a good old-fashioned library) search to determine what else is out there in law-
review land on the subject. If the thesis of the manuscript is subsumed under a larger subject category (e.g. search &
seizure, rt. to course), explain the unique twist/insight that the manuscript offers within that subject. Note the titles &
cites of any works that address similar concerns. Compare/contrast any closely similar works in a paragraph (or
less). If you think the manuscript under consideration adds something worthwhile to the existing works as a whole,
explain what that is. If you think the manuscript is a glorified regurgitation of existing similar works, note that and
you're done. In any case, after listing the similar works, comparing/contrasting, etc., give your final opinion as to
whether you think the manuscript is preempted. Don't stress too much about making the "right" decision here; your
opinion will be taken as advisory.

3. Tell what you think about the manuscript. Is it well written stylistically? Does it flow? Is it boring (in the context
of a law review *979 manuscript?) Does it address something of use to practitioners, or is it more
theoretical/intellectual? You don't need to worry about explaining yourself too much in doing this; just say what you
think. The more thoughts and insights we can get into a work, the better assessment we can make as to whether/how
well it will fit into our journal.

BOSTON UNIVERSITY LAW REVIEW

A Note About Preemption

Beyond the mere fact that we cannot duplicate another author's work, preemption checks are important for two
reasons. First, an exhaustive check at an early stage can save the pain and wasted hard work that occurs upon later
discovery of a similar article. Second, an article on the same general topic is not necessarily preemptive if the author
plans to discuss a different aspect of the topic or to take an opposing viewpoint. Members who fear preemption of a
topic should contact their Note Editor immediately.

The standard of preemption adopted by the Law Review is whether a published article or opinion so completely
and competently discusses the author's topic that the author cannot significantly add to that discussion. Thus, an
article does not preempt merely because it covers the same subject matter. Preemption will not occur if the published
article's treatment is incomplete or superficial or presents an analysis different from that proposed by the member.
Doubt regarding preemption should be resolved as early as possible, with awareness that preemption will be
reconsidered throughout the writing process.

At this and every other stage of the process, the author should also be aware of the status of any relevant case that
is on appeal. The status of these cases can be checked by reference to U.S. Law Week, a stored search on LEXIS or
Westlaw that is run periodically, or correspondence with the parties' attorneys. The importance of keeping track of
the appellate status of cases cannot be overemphasized. The surprise discovery of a recent opinion can necessitate
major redrafting at a late stage. The resulting inconvenience increases as the article reaches completion.

*980 CALIFORNIA WESTERN LAW REVIEW
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Preemption Check Guideline

(1) Search the LegalTrac (last 8 years of the Current Law Index) or Legal Resource Index. You can also search this
on Westlaw using LRI or on LEXIS using LEXREF, LGLIND.

(2) On Westlaw use the TP-ALL (text periodicals) database to search the topic. This is a selection of law review
articles and should not be considered a comprehensive search of all law review articles.

(3) On LEXIS use the LAWREV, ALLREYV to search your topic. The same note of caution applies to searches on
LEXIS that applies to Westlaw (see (#2).

(4) In the periodicals room use the Current Law Index or Index to Legal Periodicals to trace journal articles.

(5) For international law articles, also check the Index to Foreign Legal Periodicals in the periodicals room.

(6) Be sure to look up any articles that seem questionable. Often a glance at the introduction will indicate whether
the article preempts the topic. For articles not in our library, try to locate them on Westlaw or LEXIS.

FORDHAM LAW REVIEW

Preemption Searching

Preemption searches are especially important for those of you writing original topic proposals. You must complete
a preemption search before you submit your topic proposal. In your search, you are determining whether other Notes
and Articles have covered your topic and whether the Supreme Court has heard or will soon hear arguments on your
key cases.

A. Preemptive Articles and Notes

You must complete a preemption search to ensure that your topic has not been covered by another author. Your
search results, even regarding related topics, must be printed out and attached to any topic proposal that you submit.

You should begin your research with the indices available in the library. These indices include the volume sets
entitled Index to Legal Periodicals ... and Current Law Index ..., as well as a computer-based index known as
"Wilsondisc." If these indices show that you have not been preempted, then you must check either the Index *981 to
Legal Periodicals or the Current Law Index to complete your library preemption work.

All of these indices are arranged by topic. In order to use them properly, you must think carefully about all of the
areas of the law that your topic implicates. Compare your thoughts to the subject headings of the indices and arrange
a set of four or five priorities that you will search. How far back you go depends on your topic. Certain areas of the
law are constantly written about because they are big enough to withstand a lot of "traffic." A popular subject area
should be searched farther back than an obscure or new topic.

The second part of your inquiry involves both a LEXIS and Westlaw search. Remember that these databases do not
contain all of the publications in the library and therefore are no substitute for library work. These services are not
always up to date for legal periodicals.

B. Preemptive Decisions

For most topics involving recent federal appellate and state high court cases, you also should check to ensure that
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your primary cases have not been reversed or overruled. Use Autocite (LEXIS) and Instacite (Westlaw) to check the
current status of your cases. The next, more complicated step involves United States Law Week ("USLW"). Using
the library's collection, take the following steps:

(1) Identify the leading cases that underlie your topic;
(2) Check the "Table of Cases" section of USLW for the current term and get the docket number for each case;

(3) Look up the docket numbers in the "Case Status Report" section. This section may show one or more of the
following entries:

(@) "Filed"--This indicates the date when the certiorari petition was filed. This is not necessarily a problem because
the petition can kick around long enough to complete a Note. If you see this, however, it is a signal for you to stay
on top of the case's status by checking USLW every week.

(b) "Sum"--This indicates on what page the Editors of USLW summarized the cert petition. Check this because the
petitioner may not be seeking cert on your issue, in which case you're probably all right.

(c) "Rev den™ and "rev grant"--If you see the former, you are in the clear. If you see the latter, you should come
talk to the Writing and Research Editor before doing anything else.

(d) "Oral arg"--This indicates where the Editors summarize the oral arguments. If you see this, forget about the
topic if the cert is on your issue.

*982 (e) Black triangle--This indicates that the Court has issued an opinion. You are most certainly preempted,;
read the opinion to see if the decision addressed your issue.

Approval of your topic proposal does not end your responsibility to conduct preemption searches. You must run a
LEXIS/Westlaw/USLW search weekly and check one of the library indices every two weeks as the updated
pamphlets arrive. Inform the Writing & Research Editor and your Notes and Articles Editor immediately if you find
anything that looks remotely threatening.

GEORGETOWN JOURNAL OF LEGAL ETHICS

The preemption check must include:

1. Printouts from LEXIS, Westlaw, and the legal periodicals indicates on GULLIVER (the library computerized
card catalogue) indicating that there is no article directly on point within the last FIVE years;

2. A copy of the Legal Ethics index highlighting any related article/note published on the topic or indicating that
nothing even related to the topic has been published in Legal Ethics.

NEW YORK UNIVERSITY REVIEW OF LAW AND SOCIAL CHANGE

Preemption Check Procedure

Before proceeding with research and development of an article idea, it is important to conduct a "Preemption
Check™ on your topic to insure that the piece has not already been written. A student article must contribute
something original to legal scholarship; it can either be a new approach to an old issue, or an exploration of an issue
about which very little has been written. This is, quite obviously, a difficult task. Social Change asks our authors to
add something totally new to legal discourse while, at the same time, having sound and fully documented authority
for virtually every sentence written. It is not enough simply to juxtapose several pieces which have already been

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works



1996 UTLR 917 Page 42
(Cite as: 1996 Utah L. Rev. 917)

written, or to write a summary of existing scholarship. It is critical to explore articles and books already published
about your proposed topic to ensure that your work will truly be original.

*983 REVIEW OF LITIGATION
Begin your preemption check by consulting the following sources for the last ten years:
1. The Review of Litigation--Determine whether The Review has already published a similar note or article.

2. Current Law Index (CLI)--Indexes over 700 legal periodicals. Material indexed by subject, author and title,
cases, and statutes. Published in eight monthly issues, three quarterly cumulations, and one annual cumulation. You
should check this index prior to going to the Index to Legal Periodicals.

3. Current Index to Legal Periodicals--Prepared by the University of Washington Law Library. Indexes contents of
175 law reviews under broad general topics with roughly the same subject headings as the Index to Legal
Periodicals. Issued weekly.

4. InfoTrac--Be careful, this does not go back ten years.

5. Content Pages of Legal Periodicals--Photocopies of the content pages of selected journals. Compiled by Library
staff on a weekly basis. Only need to check back one month.

6. Shepard's Citations--A complete citation system showing all citations by the state and federal courts to all cases,
statutes, and articles reported in various reporter systems and journals.

7. Westlaw and LEXIS--Exhaust one source before proceeding to the next. If you find any titles that appear to
cover the same topic, read them to decide if your proposed note would make a substantial contribution to the current
literature. Carefully read materials that appear squarely on point. The more writing on point, however, the more
important your topic must be to merit further treatment. Your note topic may be important enough to publish despite
some previous treatment.

TEXAS JOURNAL OF INTERNATIONAL LAW

Preemption Check:

i. Once you have identified your topic, you must run a preemption check. Your note topic may be preempted in one
of two common ways. First, a court decision, usually by the U.S. Supreme Court or a piece of legislation, may
render your proposal moot or obsolete. Second, another journal may have already published an article or note that
advances the same argument you plan to make or explores substantially the same topic as you want to research.

ii. The primary purpose of the preemption check is to ensure your topic has not been thoroughly treated elsewhere.
Preemption *984 checks are also valuable because they enhance your understanding of the area of the law, provide
useful footnote material, and reveal how other authors have approached the subject matter. When you turn in your
preemption memo, and later your substantial sentence outline and bibliography, you are representing that you have
carefully surveyed the literature of your field of law and have not found any articles or cases that preempt your
topic.

iii. Preemption check ... time is not wasted,; if the preemption check is incomplete, however, time spent researching
and writing about a preempted topic is wasted.

iv. Exhaust one source before proceeding to the next. If you find any titles that appear to cover the same topic

(especially the more widely circulated law reviews), read them to decide if your note would make a substantial
contribution to the current literature. Carefully read materials which appear squarely on point. The more writing on
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point, however, the more important your topic must be to merit further treatment. Your note topic may be important
enough to publish despite some previous treatment.

v. Begin your preemption check, by consulting the following sources for the last six months.

a. UTCAT--Legal Resource Index (LegalTrac): The Legal Resource Index lists articles published, beginning in
1980, plus selected law-related items in other periodicals. Some full displays give abstracts of the article. The Legal
Resource Index is updated monthly, and runs about one month behind. You should use the subject/key word option
in your search.

b. Westlaw: Go into TP-ALL and check for your topic. Remember, a Westlaw search alone is not sufficient
because Westlaw does not carry all periodicals. Also, go into LRAC to ensure that a professor is not currently
writing an article on the same or similar subject. If you are doing a note on a federal or state case, check InstaCite to
determine if your case is still good law, and Shepard's, Shepard's preview, and QuickCite to determine what cases
have cited your case.

c. Current Law Index (CLI): Indexes over 700 legal periodicals. Material indexed by subject, author/title, cases,
and statutes. Published in eight monthly issues, three quarterly cumulative issues and one annual cumulative issue.
... You should check this index prior to going to the Index to Legal Periodicals.

d. Content Pages of Legal Periodicals: Photocopies of the content pages of selected journals are compiled by
library staff on a weekly basis. ... You should also check the content pages for the last six months of the international
law journals which are located in a binder in the TILJ office.

*985 UNIVERSITY LOUISVILLE JOURNAL OF FAMILY LAW

Topic Not Recently Dealt With.

You must research any topic that you tentatively select in the Index of Legal Periodicals to insure that no legal
publication has duplicated the subject within the past five years. You commonly will discover that another author
has recently written about your tentative topic.

DON'T BE DISCOURAGED! This conflict is common. You still possibly may use the same general idea, but you
may have to focus on another angle or take a unique approach. Articles more than five years old may be outdated
because of new cases. You may be able to show how conclusions or predictions in the old article have proven
incorrect in light of new case law or statutes. You may be able to narrow or broaden the topic previously addressed.

VIRGINIA JOURNAL OF INTERNATIONAL LAW
Consult the Index of Legal Periodicals, Legal Resource Index, and other indices. Westlaw and/or LEXIS are also
very helpful, but because they may not be complete, please do not rely solely on them! Search all relevant subject

headings under which this article may be indexed and identify any titles that appear to be substantially similar.

Be especially sensitive to major plagiarism problems here (minor problems will be caught during the initial edit if
the article is accepted).

If a subsequent judicial decision, statute, regulation, etc. could conceivably render the author's analysis irrelevant,
perform a LEXIS or Westlaw search to verify that the analysis is still valid. List below any pending cases, bills,
proposed rule makings, etc. which might affect the value of this article in the future.

WILLIAM MITCHELL LAW REVIEW
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Determining Legal Significance

The first task that a writer faces after choosing a subject is to determine the legal significance of the topic. This
involves a comprehensive analysis of the significance of the decision in light of prior authority. Adequate
preliminary research may indicate that the topic is not worthy of law review treatment. Often an important legal
issue will have already been addressed extensively and adequately *986 in other law reviews. Discovering this at an
early stage will save the writer many hours of wasted time and effort. The following suggestions may help to
determine the legal significance of the topic:

1. When writing a Comment or Note, read the case or statute several times, underline the issues you think are
important and present a significant legal problem.

2. Familiarize yourself with the general area of law treated in your Comment or Note. Check the amount of legal
literature available. The following sources should be checked: encyclopedias, leading texts and hornbooks, A.L.R.s,
Restatements, West Digests, Index to Legal Periodicals and the latest indexes of leading periodicals (especially the
Minnesota, Hamline, and William Mitchell Law Reviews, Commerce Clearing House and Prentice-Hall Services,
and any pertinent uniform and model legislation). A computer search on either Westlaw or LEXIS or both is
important but not sufficient.

3. Evaluate the issues presented by your topic in light of authority and commentary.

[FNal]. J.D., 1994, Boalt Hall School of Law. This paper was originally written as a "pathfinder" for the advanced
legal research course at Boalt Hall School of Law, taught by Robert Berring and Kathleen Vanden Heuvel. The
author would like to thank Karen Norgaard for her excellent assistance in tabulating and analyzing survey results
and updating this paper in 1996.

[FN1]. UNIVERSITY OF CAL. AT BERKELEY SCHOOL OF LAW (BOALT HALL), ACADEMIC RULES §
1.01(E)(1) (1994).

[FN2]. Debra Kaufman, Writing Research Results for Publication, 84 L. LIBR. J. 617, 617 (1992) (quoting John
Budd, Publication in Information Science: The State of the Literature, LIBR. J., Sept. 1, 1988, at 125, 128).

[EN3]. Id. at 618.

[EN4]. My support for this, and most of the other uncited statements regarding operational procedures for law
reviews, is my own experience at the High Technology Law Journal, 1993-94.

[EN5]. This is probably not as daunting as it sounds. For instance, see infra part I1.A.2.c regarding the use of loose-
leaf services. My example in that section is Mealey's Intellectual Property Reporter. Finding the equivalent is a
trivial task: look for the Mealey's reporter in the area of interest. The best key to equivalent sources is probably the
publisher.

[EN6]. For a detailed discussion of the peer review process, see Thomas McGarity, Peer Review in Awarding
Federal Grants in the Arts and Sciences, 9 HIGH TECH. L.J. 1 (1994).

[EN7]. JOSEPH GIBALDI, MLA HANDBOOK FOR WRITERS OF RESEARCH PAPERS 4 (4th ed. 1995).
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[FN8]. PAT F. BOOTH, REPORT WRITING: GUIDELINES FOR INFORMATION WORKERS 5 (1985).

[EN9]. LUCYLE HOOK & MARY V. GAVER, THE RESEARCH PAPER 2 (4th ed. 1969).

[FN10]. ADRIAN A. PARADIS, THE RESEARCH HANDBOOK 127 (1974).

[FN11]. I have determined which are student notes and comments (as opposed to articles) by looking for the
designation "note" or "comment" in the title. Because each law review may have a slightly different definition of
what constitutes a "note" or a "comment,” some of the entries may not actually be student writing.

[EN12]. Some examples, culled from Appendix A, include: Diane K. Danielson, Comment, Environmental
Regulation in Michigan and Massachusetts: Two States with Two Different Solutions to the Same Problem, 20 B.C.
ENVTL. AFF. L. REV. 99 (1992); Paula A. Ragusa, Note, Eighteen Months to Publication: Should the United
States Join Europe and Japan by Promptly Publishing Patent Applications?, 26 GEO. WASH. J. INT'L L. & ECON.
143 (1992); Alex E. Rogers, Note, Clothing State Governmental Entities with Sovereign Immunity: Disarray in the
Eleventh Amendment Arm-of-the-State Doctrine, 92 COLUM. L. REV. 1243 (1992).

[FN13]. Some examples from Appendix A include: Craig A. Bowman & Blake M. Cornish, Note, A More Perfect
Union: A Legal and Social Analysis of Domestic Partnership Ordinances, 92 COLUM. L. REV. 1164 (1992);
Michael S. Greenfield, Note, Recombinant DNA Technology: A Science Struggling with the Patent Law, 44 STAN.
L. REV. 1051 (1992); Christopher J. McAuliffe, Comment, Resurrecting an Old Cause of Action for a New Wrong:
Battery as a Toxic Tort, 20 B.C. ENVTL. AFF. L. REV. 265 (1993); Jennifer L. Radner, Comment, Phone, Fax, and
Frustration: Electronic Commercial Speech and Nuisance Law, 42 EMORY L.J. 359 (1993); Sean M. SeLegue,
Comment, Campus Anti-Slur Regulations: Speakers, Victims, and the First Amendment, 79 CAL.L.REV. 919

(1991).

[FN14]. JUDITH AREEN, FAMILY LAW--CASES AND MATERIALS ON FAMILY LAW 825-28 (2d ed.
1085).

[FN15]. ROBERT A. GORMAN & JANE C. GINSBERG, COPYRIGHT FOR THE NINETIES 675 (1993). The
book goes on to outline the split in authority between the Northern District of Illinois, the District of New Jersey, the
Ninth Circuit, and the Eleventh Circuit. Id. at 676. Most notably, although the book includes references to two law
review articles on related subjects, it does not include an article on the resolution of the split.

[EN16]. PAUL GOLDSTEIN, COPYRIGHT, PATENT, TRADEMARK, AND RELATED STATE DOCTRINES
708 (3d ed. 1990). This conflict was examined by the Supreme Court in Fogerty v. Fantasy, Inc., 114 S.Ct. 1023
(1994), while this guide was being prepared.

[FN17]. JESSE DUKEMINIER, PROPERTY 252 (Gilbert Law Summaries ed., 12th ed. 1985).

[FN18]. MARGRETH BARRETT, INTELLECTUAL PROPERTY 178-79 (Emanuel Law Outlines, Inc. ed., 1991).

[EN19]. MELVIN A. EISENBERG, CONTRACTS 90 (Gilbert Law Summaries ed., 11th ed. 1984-1985).
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[EN20]. 2 CHILD CUSTODY & VISITATION LAW AND PRACTICE § 10.04[4], at 10-74 (John P. McCahey et
al. eds., 1995).

[EN21]. 2 ROGER MILGRIM, MILGRIM ON TRADE SECRETS § 2.06[3], at 2-113 (1990).

[FN22]. 2 EARL A. BROWN & EARL A. BROWN JR., THE LAW OF OIL AND GAS LEASES § 16.02, at 16-
39 (1990).

[FN23]. ARYEW S. FRIEDMAN, THE LAW OF HIGH TECHNOLOGY INNOVATION § 3.08, at 3-15 (1992).

[EN24]. In Westlaw, "courts" is topic number 106, so a search on subtopic 90 would use the search term "106k90."

[EN25]. This is because LEXIS formats its law reviews with the word "footnotes” and will not allow a search on the
word "footnote" (singular) without "footnotes™ (plural).

[EN26]. See, e.g., Mitchell v. Budd, 350 U.S. 473, 474 (1956) (granting certiorari to resolve circuit conflict).

[FN27]. Book Note, The Uncertainty of Cert, 105 HARV. L. REV. 1795, 1795 (1991) (reviewing H.W. PERRY,
JR., DECIDING TO DECIDE: AGENDA SETTING IN THE UNITED STATES SUPREME COURT (1991)).

[EN28]. Moreover, many other students may be culling this source for paper topics.

[FN29]. THOMAS A. MATTHEWS & BYRON S. MATTHEWS, MUNICIPAL ORDINANCES: TEXT AND
FORMS (2d ed. 1984).

[FN30]. Model Code of Judicial Conduct Canon 3B(7) (1990).

[EN31]. Telephone Interview with Dean Newton, Articles Co-Chairman, Harvard Law Review (Apr. 4, 1994).

[EN32]. To admit a lack of material is damaging to the review's reputation and may also be dangerous in terms of
campus politics because secondary reviews sometimes occupy a "second-class™ position on campus with respect to
the primary law review, while competing with the primary review for resources and membership.

[FN33]. Michael D. Stokes, How to Get Your Article Published by a Law Review, A.B.A. J., Oct. 1985, at 144, 144,

[FN34]. The written procedures supplied to me in the survey are attached as Appendix D.

[EN35]. Phil Nichols, Note, A Student Defense of Student Edited Journals: In Response to Roger Cramton, 1987
DUKE L.J. 1122, 1124-32 (1987).
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[FN36]. Stokes, supra note 33, at 144 (stating that preemption is "difficult to discern™).

[EN37]. Telephone Interview with Dean Newton, supra note 31.

[FN38]. Id.

[FN39]. Heather J. Meeker, Note, Issues of Property, Ethics and Consent in the Transplantation of Fetal
Reproductive Tissue, 9 HIGH TECH. L.J. 185 (1994).

[FN40]. LIBRARY OF CONGRESS SUBJECT HEADINGS (18th ed. 1995).

[EN41]. Jonathan Hersey, Enigma of the Unborn Mother: Legal and Ethical Considerations of Aborted Fetal
Ovarian Tissue and Ova Transplantations, 43 UCLA L. REV. 159 (1995).

[FN42]. My published note, which appeared in a journal issue dated Fall 1991, was in the 4/14/95-7/13/95 Index to
Legal Periodicals under "fetal tissue."”

[FN43]. This comes from the text in the "SCOPE" command in Westlaw for the database "JLR."

[EN44]. For responses, see infra Appendix D.

END OF DOCUMENT
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