year, hundreds of Harvard Law School students, like Mana
Azarmi “17, have made immigrant rights their business.
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LOOKING BACK AND AHEAD WITH MARTHA MINOW

By Emily Newburger

‘What justice demands
of us, no one person
can do alone.

MARTHA MINOW became
Harvard Law School’s
12th dean in 2009, after
teaching at HLS since
1981. During her tenure,
the school’s clinics and
public service activities
have grown substantial-
ly; the faculty, staff, and
student body have become
increasingly diverse; and
students, staff, and faculty
have pursued innovation
and entrepreneurship.
She has overseen the
development of dynamic
new spaces, including

a campus crossroads;
strengthened ties to the
profession and connec-
tions to the university;
and led the largest alumni
reunion—and the most
successful fundraising
year—in the school’s
history. In January, Dean
Minow announced her in-
tention to step down at the
end of the academic year.
This spring she spoke
with the Bulletin about
the institution she loves,
the future of legal educa-
tion and what she looks
forward to next.

2 HARVARD LAW BULLETIN Spring 2017

BULLETIN: When you first became dean, what
was your top priority?

MINOW: It was 2009, the time of a global
financial disaster. The endowment of

the university declined by 30 percent;
law firms and public interest offices let
lawyers go and shrunk hiring. The first
decision on my desk was whether to
proceed with constructing a building;

it was already designed, contracts were
signed, and the construction was ready to
go, but the funding and future prospects
for funding made proceeding risky.
Whether to proceed with the building was
emblematic of the larger question of the
school’s future.

I made the decision to go ahead. It
was the right decision, and it has been
transformative. I'm grateful to Elena Ka-
gan, Dan Meltzer, and all the people who
designed and built the Wasserstein Hall,
Caspersen Student Center, Clinical Wing
Building—the WCC. The superb facilities
team pursued some value engineering,
finding ways to make the building more
cost-effective. Now, the beautiful space
magnifies our very best resource, which
is our people. Students, faculty, and staff
now easily and eagerly move in and out of
clinics, classrooms, activities, and meals,
as all are now under one roof; it is entic-
ing to spend more time with each other. I
also made the decision to tear down part
of Pound—I like to call it half-Pound—so
that we’d have a crossroads on campus,
which we’d never had before.

1 believe, with Jane Jacobs [author of
“The Death and Life of Great American
Cities”], that the serendipitous meeting
of diverse people is the engine of creativ-
ity. With the crossroads and the building,
people bump into friends and meet new
people, and ideas and discussions grow.

What'’s one of the things you’ve accomplished
that you're proudest of ?

Nobody can be in this role without being
part of a team, and all the great develop-
ments over the past eight years reflect the
extraordinary efforts and talents of a lot
of people. I'm really proud that we have
not only stabilized financially, but we
have invested considerably more in finan-
cial aid, in loan forgiveness and in clinics.
With 80 percent of students now engaged
in clinical work, with many new clinics
and new clinical faculty, the law school
every day is pursuing justice, as well as
studying law. Strengthening diversity
along many dimensions—for our faculty,
and our students, and our staff—has been
apriority. We’ve been building better ties
to practice, to business and innovation, to
policymaking locally and globally—while
also strengthening collaborations across
the university, and indeed across the
world. It is thrilling to see new initiatives
in criminal justice, corporate account-
ability, health policy, environmental

law, food safety and quality, animal law,
Islamic legal studies, and many other
fields. It is a particular joy to have 40 new
and wonderful faculty colleagues.

If you think back on your deanship, is there one
image that most fills you with joy?

We just had the Freedom Seder, which is
put together by students. The year after
Dr. Martin Luther King was killed, the
tradition of the Freedom Seder began as
acollaboration between Jewish and black
groups, and now many other students

are involved. Sitting in that room with

so many people with such different
backgrounds, all talking about journeys,
challenges, narratives of exodus, and
freedom, and what we have to learn from



Martha Minow became dean of Harvard Law School in 2009, after 28 years
on the faculty. “There were so many treasures of the school I didn’t know,” she
says, “so many extraordinary people to make it all work.”

each other—that’s pretty powerful.

Another powerful memory is our
moot courts. To see students, whom I
remember welcoming as 1Ls, rise to
the occasion as dazzlingly effective
finalist oralists, and to hear judges who
report, “You're as good as the very best
who appear before us,” this is moving
and meaningful.

Then there is the library session
we just held, “Notes and Comment,”
where faculty and students, assist-
ed by library staff, met in a kind of
“speed-mentoring,” with intense
explorations of students’ new ideas for
scholarship. It was fabulous.

And here is one more image. A room
in the WilmerHale Legal Services
Center in Jamaica Plain is now deco-
rated with the artwork of elementary

PHOTOGRAPH BY JESSICA SCRANTON

school students who had been invited
to portray what justice looks like in
their neighborhoods; our students
mentored those students, and helped
explain how they provide legal services
in the community.

You directed the Admissions team to

seek more admitted students with work
experience and more military veterans, and
you encouraged admission of more women,
more students of color, and more students
from other countries. How do these devel-
opments change the way law students learn
and what they do here?

The growing diversity of all kinds

in the composition of our student
body complements and enhances
large changes in the way we teach

and learn—in a more collaborative

environment in which experience,
knowledge of the world, and differ-
ences in background and perspective
make us stronger and better. We now
have over 250 classes
offered in settings of
25 or fewer students,
and we are more
focused on collabora-
tion, problem-solving
skills, and hands-

on learning, enabling individuals

to grow and also to learn from one
another. One new kind of offering is
lab courses. Students work alongside
afaculty member pursuing an inter-
est or project; students participate

by producing their own work while
collaborating on a larger effort, which
may be ablog or research, and those

—Minow was
recently profiled
by Lincoln Caplan
'76: bit.ly/Minow-
feature2017
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efforts have attracted interest and at-
tention among judges, policymakers,
and journalists. Lab course projects,
such as the labor law blog and the
anti-corruption blog, have become
resources in their fields and beyond,
reflecting the talents of the students
and involvement of faculty. We have
students who are extraordinary—

we always have. Their initiative,
questions and passions give me hope
every day.

You’ve been instrumental in supporting
initiatives that help prepare students
for the changing legal profession and
new opportunities to use legal training in
varied settings. What do you see as the
next big challenge for legal education?
What it means to be a lawyer will
differ more 20 years from now than
today differs from 20 years ago, due
to digital resources, globalization,
and the acceleration of changes
across industries and societies. We
support and encourage innovation
here because we know one thing for
sure: For the rest of their lives, cur-
rent students will learn continually
and reinvent themselves, in order to
serve clients, create and run enter-
prises, and tackle social problems.
This calls on us to help people—stu-
dents, faculty, staff, alumni—learn
how they learn, how to be self-reli-
ant, and to think about what should
endure amid disruption and innova-
tion. How can artificial intelligence
improve access to justice? How can
analysis of big data assist democra-
cy? What does fairness look like as
people from different societies com-
pete and collaborate? Working in
teams, working with and designing
technologies, deploying the languag-
es of finance and statistics, gaining
competence with cultural differences
will all be key, as will be comfort with
risk, uncertainty, and change.

Our students are bringing
legal skills to Harvard University’s
Innovation Lab, and they are also
innovators themselves. It is ter-
rific to see them competing—and
prevailing!—in campuswide, and
global, competitions, generating new
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ideas and new ventures. Those skills
and ways of thinking will be invalu-
able in the future.

Our Library Innovation Lab is a
wonderful model. Among its innova-
tions is H20, a collaborative digital
casebook platform. Another is Per-
ma.cc, away to preserve otherwise
disappearing online resources with
aprotocol allowing libraries, courts
and other institutions around the
world to share the task. Financing
legal education and higher education
so young people from any back-
ground can attend and can pursue
their dreams is a vital challenge,
and so is devising workable business
models for legal services for poor and
middle-class people.

You’ve fostered connections across dis-
ciplines. | wondered where that impulse
came from for you, and why it’s fruitful for
the law school.

In 1987, I published an article called
“Law Turning Outward,” in which I
looked at the explosion of legal schol-
arship using other disciplines, such
as economics, literature and sociol-
ogy. These developments have only
expanded since then. This reflects
the fact that increasing numbers of
people are combining other gradu-
ate programs with legal education.

Serious problems tend to be too big
and complex for any one discipline
to provide adequate responses. Law
schools have obligations not simply
to serve society as it currently is,
but also to envision and advance its
future. For that, we need the tools
that allow for external critique as
well as internal critique of the law.
We continue to have great scholarly
energy directed at making sense of
legal doctrine and legal institutions.
A real virtue of our size is that we
can support a strong portfolio of
many different kinds of scholarship.
Bringing other disciplines to bear
only deepens our understanding of
the legal system. History, economics,
psychology, philosophy, anthropol-
ogy, comparative and international
studies—these are fantastic resourc-
es. The large number of faculty and
students with advanced training in
other disciplines enriches our con-
versations, our understandings, and
our imaginations.

Empirical study of law, using quan-
titative and qualitative approaches,
allows us to ask: How well are we
doing? How well does a given rule or
practice work? Who is helped and
who is not? Does a particular insti-
tution work? Do people really need
alawyer in situations when it might

PHOTOGRAPH BY MARTHA STEWART



“Law schools have obligations not simply to serve society as it
currently is, but also to envision and advance its future. For that, we need the tools
that allow for external critique as well as internal critique of the law.”

be just as effective to give them access
to easily understandable information
about the law? The same rigorous tech-
niques that helped medicine develop—
evidence-based assessments—guide
scholarship here and elsewhere. This
means looking at experience with par-
ticular laws, regulations, institutional
designs and social norms. There’s
great promise here in making genuine
improvements, based on facts rather
than intuitions or ideologies.

You mentioned history. As we get ready to
celebrate the school’s bicentennial, what in
particular do historians bring to the training
of future lawyers?

To be able to imagine how the world
could be different from the way it is,
this is what study of history, compar-
ative law and even science fiction can
offer. Historians help us see continuity
and change, and to take along view is
really invaluable. Short-term thinking
gets us into lots of trouble. Harvard
now has the most extraordinary group
of legal historians. To read their work,
and to hear students informed by
their teaching, is to gain understand-
ing of unanticipated effects of laws
from ancient Greece, early Chinese
society, and medieval Europe, to the
founding era of the U.S. Constitution,
the 19th century, and the 1960s in the
United States. History helps us see the
influences of personality and external
forces like war and economic change;
history allows us to address mistaken
judgments, and to understand why
others stand the test of time.

You've spoken about your vision of HLS as
not just a law school, but a justice school.
I’m wondering if that’s something that

can be realized, or if it always has to be
aspirational.

I'have long wondered why we call

the enterprise alaw school and not a
justice school. Look, medical schools
are not called health schools. But we
need to remember that the point of law
and the point of medicine are to serve

society, not simply to advance expert
knowledge systems and the states of
those with expertise. What justice
does and should mean is a debate, and
we need to have it.

It’s a plus, not a minus, to see
different people from the school on
opposite sides of the same litigation
and on opposite sides of many debates.
Justice advances when we engage in
the debate, and by pressure from many
different perspectives.

My friend Avi Soifer, dean at
University of Hawaii, evocatively
describes justice not as a place, but
as a direction, like north. Lawyers do
not have a monopoly on knowledge
about what justice is or can be. But
lawyers, at our best, help to construct
the conversations around what justice
should be and which processes can
best promote it. More than ever I think
we need to draw on the capacities
lawyers have to frame meaningful
debates and conversations, to
promote reasoned and respectful
discussions, to test alleged facts, and
to enable people with differences
and disagreements to live, work, and
flourish together.

Lawyers also have an ability to take
problems down to their core, take
them apart and come up with many
approaches toward achieving desirable
goals. When we work to persuade, we
develop understandings of the intents
and desires of others. What justice
demands of us, no one person can
do alone.

What are you looking forward to in the next
chapter of your career?

Ilove teaching and learning with
students, and I love scholarship. I have
taught each semester while serving as
dean and I've been able to do a little
scholarship, but I will be happy to be
able to do more of both. I am also look-
ing forward to being more engaged in
issues in the larger world, the freedom
to speak in my own voice and the time
to work on the causes that I care about.

What books are waiting for you on

your nightstand?

Right now, “Wonderland,” by Steven
Johnson, which explores how great
inventions emerged from seeming
amusements; “Power Play,” by Asi
Burak and Laura Parker, which
examines video games, like those
released by Justice Sandra Day
O’Connor’s iCivics, that are designed
to try to produce social change; Gish
Jen’s “The Girl at the Baggage Claim,”
examining the cultural differences
between the East and the West; and
Eric Weitz’s “Weimar Germany,”
tracing the seeds of Nazism.

What do you wish people knew about
Harvard Law School?

Even though I became dean after

28 years on the faculty, there were

so many treasures of the school I
didn’t know, so many extraordinary
people to make it all work. We are a
place of deep and diverse research
programs; an extraordinary library
now digitizing its extensive and
unique materials; rigorous and
compassionate staff ensuring a

caring community, environmental
sustainability, and cost-effective
facilities; so many innovations in
teaching and in delivering legal
services; such intriguing cross-
fertilization—between human rights
and environmental advocacy, between
veterans legal assistance and computer
programming. And it is a community
of caring people, helping one another
during difficult times, celebrating

life passages, nurturing capacities

as artists, athletes, advocates and
satirists. So many people join the staff
and stay for a long, long time. So many
students make friends with people
who differ in views and backgrounds.
Each day holds moments to relish

and cherish.

If you had one piece of advice for your
successor, what would it be?

Listen.
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War Powers: A (Judicial) Review

Judge David Barron explores the history of wartime powers and conflict

THE POST-9/11 WAR ON TERROR WAS ONLY 3 YEARS
old when David Barron 94 began researching
whether presidents enjoy as much unfettered
power to conduct wars as was assumed by many at
the time.

The question soon became more than academic
for Barron, then a Harvard Law professor who
took a leave to help lead the Justice Department’s
Office of Legal Counsel at the start of the Obama
administration. The thorny issues he addressed
included whether the U.S. military could target a
U.S. citizen in a drone strike abroad.

6 HARVARD LAW BULLETIN Spring 2017

David Barron’s
“Waging War”

has been called “a
nuanced portrayal
of the separation
of powers as lived
on the ground
over time.”

A

A dozen years after he began, Barron, nowa
judge on the U.S. Court of Appeals for the 1st Cir-
cuit and a visiting professor at HLS, has published
the results of his research in a book titled “Waging
War: The Clash Between Presidents and Congress
1776 to ISIS” (Simon & Schuster).

The book has already won the 2017 William E.
Colby Award, which honors a “major contribution
to the understanding of military history, intelli-
gence operations or international affairs.”

“It’s an extraordinary book and a really rich and
nuanced portrayal of the separation of powers

ILLUSTRATION BY ADAM MCCAULEY
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as lived on the ground over time,” said Daphna
Renan, assistant professor at Harvard Law School,
who served in the Office of Legal Counsel and last
fall hosted Barron’s campus book talk.

Barron, who spent 14 years on the HLS faculty,
first shared his findings in two seminal Harvard
Law Review articles co-written with Martin Leder-
man, a Georgetown University law professor and
his deputy at OLC.

Barron said he purposely decided to write the
book as a narrative, laying out the flash points and
main characters in the conflict between Congress
and commanders in chief.

“I thought it would be important for lay read-
ers, nonlawyers, to be able to understand that
history, which I don’t think had been fully told,”
Barron said. “Also, I got less interested in the legal
answer and more interested in the practice of how
presidents and their legal advisers manage and
cope with the dilemmas that emerge in the run-up
or during war, when Congress, rather than being
silent, make their voices heard.”

He begins with Gen. George Washington’s de-
cision to adhere to the wishes of the Continental
Congress, opting not to burn down New York City
in the face of the advancing British Army in the
summer of 1776.

He ends with a brief first-person account of his
own time in the Justice Department advising Pres-
ident Obama ’91. On his first day on the job, Barron
discovered a then-still secret memorandum left
by his predecessor in a plain manila envelope. The
memorandum disavowed a series of legal opin-
ions issued after 9/11 that laid out a particularly
aggressive allocation of war-making authority to
the president at the expense of Congress. Barron
found a “surprisingly constant practice,” albeit one
that’s sometimes breached, of presidents being
wary of simply asserting unchecked power to de-
cide how a war should be fought. At the same time,
Congress is wary of giving up its right to have a say
or provoking an all-out constitutional showdown.

“In some ways, it’s almost a dance with two
partners in which neither one fully wants to take
the lead,” Barron said. “That dynamic is a healthy
one and is vital to allowing separation of powers
and checks and balances to survive over centuries
of conflict.”

Barron devotes only a few pages to his own 18
months at the Office of Legal Counsel, and the
book isn’t intended to be about his time in office.
Nevertheless, his tenure there helped provide a
new perspective, and he couldn’t help but identify
with some of the presidential advisers who preced-
ed him.

“There’s a certain familiarity to seeing the law-

PHOTOGRAPH BY LEONA CAMPBELL

Barron decided
to write his book
as a historical
narrative, laying
out the flash
points and main
characters in the
wartime conflicts
between Congress
and commanders
in chief.

A
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yers confronting those questions in different eras.
Those contexts are very different, laws develop

in different ways, people working today have the
benefit of historical outcomes that preceded them,
and there’s also new pressure and a difficult legal
culture and different kinds of weaponry,” Barron
said. And yet, “through it all, there is a real famil-
iarity in the kinds of time pressures those lawyers
faced, questions of judgment they were required to
make that made the project particularly interest-
ing to work on.”

Barron said the war on terror remains “an
unusual or distinct phase” in the nation’s history,
one marked by a decade of fighting pursuant to a
general authorization to use military force.

“That’s just an unusual circumstance in our his-
tory,” Barron said. “There’s no obvious end to that
authorization, and yet its contours aren’t entirely
clear and questions about how to conduct this con-
flict which have been authorized in general terms
are recurrent and likely to continue to be recur-
rent, which makes the question of who controls the
conduct of war more salient.”

Barron, who was appointed to the 1st Circuit in
2014, is reluctant to forecast how that conflict may
play out in the future, given his latest role as feder-
al judge. “One thing about being a judge: That’s not
for me to make those kinds of predictions,” Barron
said. —SETH STERN ‘01
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Common
Threat

Sunstein urges people
to consume more
diverse information
for the good of our
democracy

AUTHOR OF THE BEST-SELLING
“Nudge,” about influencing peo-
ple’s behavior for their benefit,
Professor Cass Sunstein 78 has
just published a new book titled
“#republic: Divided Democracy in
the Age of Social Media.” It seeks
to bring together people who are
increasingly polarized by consum-
ing information that conforms to
their political beliefs and social
groups. Sunstein, who served as
administrator of the White House
Office of Information and Regula-
tory Affairs in the Obama admin-
istration, argues in the book that
self-insulation facilitated by the
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internet and social media has
harmful consequences for our
democracy—one of several topics
he covered in a recent interview
with the Bulletin.

You previously wrote about some of
the same issues you address in your
new book in “Republic.com” (2001)
and “Republic.com 2.0” (2007).
What'’s changed since the publication
of those books?

The rise of social media! Facebook
and Twitter now have a major role
in political debate, and that adds
anew element to our democratic
system. Most of all, it simplifies

In “#republic,”
Cass Sunstein
argues that the
internet and social
media facilitate
the creation of
echo chambers,
which make it
harder to solve
social problems.
A

ILLUSTRATION BY CHRISTIAN DELLAVEDOVA



the creation of echo chambers,
which is a real problem. The
earlier books explored the
problem of self-sorting, but
with social media, that prob-
lem really requires a different
kind of analysis. There is a
real connection here with the
problem of mutual misunder-
standing and with failures of
problem-solving.

Can you expand on the effects of
the echo chambers and the dan-
gers?

If you live in an echo chamber,
you won’t exactly expand your
horizons, and you are likely

to get a narrow and distorted
understanding of both politics
and culture. Take the issue of
regulation: If you think that it
is necessary to control powerful
interests, or instead that it is
aharmful way of expanding
government power, you are

not going to be able to make
progress on, for example, safety
on the highways. And if many
people live in echo chambers,
it won’t be easy to solve social
problems. Call it Hamilton’s
nightmare: Hamilton prized
the “jarring of parties,” but
that was because he thought it
would promote circumspection
and deliberation. Sometimes
that happens, but echo cham-
bers make it less likely. People
need to learn from one another.
There’s a ton of information out
there and it is best if it is shared
across “tribes.” If you speak to
like-minded others, you will
probably get more confident
and more extreme—and your
group will get more unified. A
unified, confident and extreme
group is not likely to play well
with others. And when there
are many such groups, self-gov-
ernment may not function so
well. Some of the problems in
modern American government
are a product of relentless
self-sorting.

FACULTY BOOKS

—> “Auni-
fied, con-
fident and
extreme
group 1s not
likely to
play

well with
others”

How can people be “nudged” to con-
sume information that’s outside of
their echo chamber?

Facebook could help by improv-
ing its News Feed. How about

a serendipity button, by which
people could choose to see a
random sample of perspectives,
and also topics? Or an opposing
viewpoints button, by which
people could choose to see views
that they disagree with? Lots of
people are working on creative
ideas of this kind.

Some research indicates that people
are unwilling to accept facts that
diverge from their preconceived
notions. What influence do you think
alternative information will have on
people who have already formed opin-
ions about issues?

If you are really committed to a
view—say, that dropped objects
fall, or that the Holocaust hap-
pened—you won’t be affected by
alternative views. But on many
questions, people do listen, espe-
cially if those who offer new views
have some credibility (say, be-
cause they are experts, or because
they would not be expected to
have those views). If people have
deeply entrenched views about
climate change, for example, of
course they will be skeptical of
people who cast doubt on those
views. But on many issues, our
views are not so entrenched, and
some sources have real credibil-
ity to us—say, because they are
evidently specialists on climate
science, or because something
in their background and history
suggests that we ought to listen
carefully to them. Consider here
the idea of “surprising valida-
tors”—not an elegant term, but
when people hear someone who
surprisingly endorses a particu-
lar perspective (whether left or
right), they start to listen more
closely.

For decades, the government man-
dated a Fairness Doctrine in order to

air opposing views. Does government
have arole in ensuring that people
are exposed to different viewpoints?
What about the responsibility of
private entities that share information
with a wide audience?

I think the government should
stay out of the censorship
business, though subsidizing
public broadcasting seems pretty
reasonable to me. Facebook does
have public responsibilities, and
it seems to be thinking pretty
hard about them. It should not
just be providing people with
information cocoons.

As someone who worked in the Obama
administration, what information do
you expose yourself to that may be
contrary to your worldview, and how
does this exposure affect you?
Iregularly read The Wall Street
Journal, National Review, and
The Weekly Standard—and the
nonpolitical American Economic
Review, The Economic Journal,
Judgment and Decision Making,
Journal of Risk and Uncertainty,
and The Quarterly Journal of
Economics, which have diverse
findings on various issues—and
[the writings of] law professors
who don’t much like the Obama
administration. My own views
are pretty eclectic (meaning
that I diverge from Democratic
orthodoxy on many issues), and
I try to read alot from left, right,
and center.

What can be done within the limits
of the First Amendment to neutralize
fake news?

You'd need a whole law review
article on that one; the doctrine
is not simple. For good reason,
there are sharp constitutional
constraints on the government’s
ability to censor news, even if it
deems it fake. The main respons-
es should come from the private
sector, not government. To be
sure, the free speech principle
allows control on libel (within
limits). —LEWIS I. RICE
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FACULTY BOOKS

In Brief

“Free Speech Beyond Words: The Surprising Reach
of the First Amendment,” BY PROFESSOR MARK

V. TUSHNET, ALAN K. CHEN AND JOSEPH BLOCHER
(NYU)

The concept of speech is typically defined as the
communication of thoughts in spoken words. Yet
the authors note that First Amendment protection
of speech is far broader, covering nonrepresenta-
tional art, instrumental music, and even non-
sense—individual topics that Tushnet, Chen, and
Blocher focus on (in that order) in the book. The
premises behind this protection, they write, “raise
difficult questions about the possibilities and
limitations of law and expression.” The authors
examine how a Pollock painting, a Schoenberg
composition, a Carroll poem, and other forms of
expression such as dance can be treated as speech
under the law and why protecting them matters.
“Nudging Health: Health Law and Behavioral
Economics,” EDITED BY PROFESSOR I. GLENN COHEN
'03, HOLLY FERNANDEZ LYNCH AND CHRISTOPHER

T. ROBERTSON; FOREWORD BY PROFESSOR CASS R.
SUNSTEIN 78 (Johns Hopkins)

Cohen, faculty director of the Petrie-Flom Cen-
ter; Lynch, the center’s executive director; and
Robertson, a professor at University of Arizona’s
College of Law, edit essays that focus on how health
law and policy can—or should—use incentives and
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penalties to influence behavior affecting health.
Topics include whether incentives motivate
healthy behavior, how clinicians can improve pa-
tient decision-making, and default mechanisms,
such as requiring people to opt out rather than opt
in to organ donation. In the context of health care,
as Sunstein, author of the influential “Nudge,”
writes in the foreword, paternalism may be con-
sidered objectionable, but people may also seek
direction and help for their health care decisions.
“The Wisdom of Finance: Discovering Humanity in
the World of Risk and Return,” BY PROFESSOR MIHIR
A. DESAI (Houghton Mifflin Harcourt)

For those people who consider finance all about
numbers—often presented in inscrutable charts
and graphs—Desai has news for you. It’s also about
stories. The HLS professor (also a professor of
finance at Harvard Business School) tells some

of those stories in a book about the insights that
popular culture, philosophy and literature provide
about markets: how Mel Brooks’ “The Producers”
demonstrates the principal-agent problem or what
Jane Austen teaches us about risk management,
for example. The book also shows what finance can
tell us about humanity: what bankruptcy teaches
about reacting to failure or how the Capital Asset
Pricing Model shines a light on the value of rela-
tionships. “[V]iewing finance through the prism
of the humanities,” he writes, “will help us restore
humanity to finance.”

ILLUSTRATIONS BY MELINDA BECK



FACULTY BOOKS

A Professor’s Portfolio

With a new book of photographs, the founder
of HLS's Human Rights Program presents faces
and places he’s encountered in his career

FOR MORE THAN A
half-century on

the faculty of HLS,
Professor Emeritus
Henry Steiner 55 has
focused on interna-
tional human rights,
including as the
founder of the school’s
Human Rights Pro-
gram. During that
time, he has also focused his camera on countries around the
world. He shares his deep passion for photography in a new
book, “Eyeing the World.” It reflects both his artistic eye and
the dignity of the people he championed—ordinary people
participating in activities that engage us all, he writes. The
book also contains shots of nature and architecture, with
stories of how he discovered the scenes he captured.
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News and views
from campus

A Moral Adventure in the Law

For more than 50 years, Alan Stone has invited students to answer life’s difficult questions




By Duncan C. MacCourt 94

SEVERAL YEARS AGO, ALAN STONE
asked me to co-teach a course
with him. When I asked what we
should teach, rather than give
explicit direction, he said with
abroad smile on his face: “Let’s
teach what is fun for us! If we
have fun, the students will have
fun and they will learn.” As Alan
approaches retirement at the
end of June, I think this anec-
dote illuminates his joyful and
generous journey—as a teacher,
alistener and a leader across
disciplines.

In Alan’s classes, his delight
in teaching is palpable, and
the topics can be startling.
Iremember as a 2L that
discussion in his courses seemed
different than in my other
classes. It was not only a dialogue
about doctrines and arguments
but a vehicle to go beyond the
law into culture, politics, and
sometimes, ultimately, the
moral challenges and meaning
of life. At a time when barriers
between outside disciplines and
the law were breaking down, it
was not unusual in an Alan Stone
class to hear him discuss Kant,
Freud, and the psychological
motivations behind an opinion.
Then he would shift into a
practical discussion of the
economic consequences of an
opinion or the underlying policy
issues. I remember vividly his
analysis of Justice Brennan’s
dissent in Cruzan. Alan argued
that, beyond the manifest
content, one could discern

Duncan C. MacCourt '94 is an
associate medical director at
McLean Hospital, an instruc-
tor at Harvard Medical School
and a lecturer at Harvard Law
School.
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Since 1982, Alan
Stone has been the
Touroff-Glueck
Professor of Law
and Psychiatry

in the Harvard
faculties of law
and medicine.

— In
Alan’s
classes, his
delight in
teaching is
palpable,
and the
topics can
be startling.

Brennan’s latent fear of his own
death. In addition to learning
the law, my classmates and I
were asked to consider the moral
and existential implications

of what we were studying, and
to apply these to ourselves as
well as to society, always guided
and prodded by a smiling,
enthusiastic, and, above all,
fascinated teacher.

Trained in psychiatry and psy-
choanalysis, Alan was a tenured
professor at Harvard Medical
School and director of the
McLean psychiatric residency
when, in 1965, Alan Dershowitz
invited him to co-teach Psy-
choanalytic Theory and Legal
Assumptions at HLS. The course
was a hit and inaugurated a long
friendship between the two
men, who next taught Psychia-
try and the Law together. In
1968, Alan obtained a yearlong
sabbatical to study law, and this
experience helped him to find
his “intellectual home” at the
law school. Shifting his primary
focus from the medical school to
HLS, and seeing a need for a law
and medicine curriculum, Alan
eventually taught the Psychiatry
and the Law and the Psychoana-
lytic Theory courses on his own.
(In the latter course, which I
took, we read more Freud than I
had anywhere else at Harvard.)
He also taught Clinical Dimen-
sions of Mental Health Law and
the extremely popular Law and
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Medicine, among others. Since
1982, he has been the Tou-
roff-Glueck Professor of Law and
Psychiatry in the faculties of law
and medicine.

Over his 50-year career, Alan
has become fast friends with
many HLS colleagues, meet-
ing for congenial meals and
reading groups, sharing ideas
about such topics as philosophy,
history, and civil rights. During
that time, Alan’s courses have
expanded to cover topics includ-
ing law and literature, film, and
violence. They are popular and
often oversubscribed, such as
Justice and Morality in the Plays
of Shakespeare. (Alan has reg-
ularly staged a trial of Hamlet,
sometimes with Justice Kennedy
presiding.) Recent offerings
include teaching concepts of
identity through the works of
Philip Roth and the short stories
of Alice Munro.

Alan’s writings encompass
over 100 books, chapters, and
articles, many of which have
been influential in the legal
and medical professions, some
directly influencing Supreme
Court opinions. His landmark
book “Law, Psychiatry, and
Morality,” for example, explores
how moral reasoning can eluci-
date problems of law, ethics, and
the treatment of the mentally
ill and has been widely read and
cited. His interests are too many
to mention but have included the
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right to treatment, economics of
the medical profession, ethics
of forensics, right to die, and
political misuse of psychiatry.
He is also a contributor to the
Boston Review and has collect-
ed his film reviews from that
publication in “Movies and the
Moral Adventure of Life.” His
book “The Abnormal Personality
Through Literature” has had 22
printings.

Alan remains active in our na-
tion’s political and cultural life,
often arriving at positions both
unexpected and controversial. A
past president of the American
Psychiatric Association and a
former member of its board, he
successfully lobbied to have ho-
mosexuality removed from the

Upon Alan Stone’s retirement at
the end of June, the professorship
in his name will be formally insti-
tuted at HLS. Endowed in 2007,
it has temporarily been called

the Alfred Smart Professorship,
named for Stone’s father-in-law.
Professor Jon Hanson is the
inaugural holder.

“Diagnostic and Statistical Man-
ual of Mental Disorders.” On the
Waco Commission, he was the
sole dissenting member, critical
of the government’s assault.

His examinations of Soviet and
Chinese psychiatry have resisted
simplistic dismissals of his
colleagues there. And his 1995
address to the American Psy-
choanalytic Association argued
that while analysis has failed as
atreatment for mental illness,

it can still relieve our “ordinary
suffering,” a courageous and
unpopular position.

When I asked Alan to name
his major accomplishment at
HLS, he said “to bring human-
ism to the law school.” This
seems apt. Certainly, by expand-
ing the curriculum, he expanded
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our conceptions of not only

the law and its actors, but also
what it means to be human. But
perhaps as important, Alan is
extremely generous, kind and, I
would say, humane. I have been
privileged to be his student

and research assistant and to
teach several reading courses
with him, and I marvel at how
skillfully he guides students,
gently prodding and exploring
with them, encouraging not only
the class superstars but also the
more timid or struggling. Alan
invites students to join him in
intellectual inquiry and is more
interested in understanding a
student’s point of view than in
getting him or her to agree with
him. He delights in engaging his
colleagues and friends at HLS,
too, often greeting them with
warm words of encouragement
and praise in the dining room,
in offices, or even passing in the
elevators.

Alan’s open and receptive
persona has earned him the
trust of many students beyond
the classroom. Some have sought
his advice when confronted
with difficult problems in school
or their personal lives. I my-
self have repeatedly consulted
him regarding my own career
choices and teaching decisions.
His approach is not to reach a
predetermined conclusion or tell
me what to do. Rather he says
what he thinks and supports my
capacity to ask myself hard ques-
tions and answer them honestly.
Alan believes that the meaning
of life is to be found in answer-
ing, or attempting to answer,
the moral challenges life poses.
Such an endeavor requires what
he calls “moral courage.” And
by modeling this courage in his
own life and career, Alan teaches
that, while one may not find the
expected or desired answers—or
even be satisfied or happy with
them—one will certainly be
alive.

Bill Palin
imagines and
builds tech-
nology to help
HLS clinics
expand access
to justice.

>

LAW HACKS

Coding for
Justice

A new technology fellow-
ship multiplies the impact
of Harvard's legal clinics

IT TAKES A LOT OF PREPARATION
to revup a new case. That’s

true in all law offices, includ-
ing Harvard’s legal clinics. As
aclinical law student who was
cross-enrolled in an undergrad-
uate computer science course,
Jeffrey Roderick 17 wondered
whether he could streamline
the process through technology.
“Automating certain tasks can
help students spend more time
in clinics doing what they signed
up for, which is to intelligently
and creatively represent their
clients,” Roderick says. He had
the perfect person to turn to for
guidance: William “Bill” Palin,
Harvard Law’s inaugural Access
to Justice/Technology Fellow.

With Palin’s help, Roderick
developed a prototype that auto-
mates client intake and prepares
the initial boilerplate docu-
ments that get a case rolling.
Roderick estimates that the tool
saves five to six hours per case,
leaving more time for investi-
gative fact-gathering and legal
research.

That’s just one example of how
Palin’s presence on campus is
improving the ability of HLS’s
clinics to represent disadvan-
taged clients.

A 2012 graduate of Suffolk
Law School, Palin opened a solo
practice in Cambridge. He add-
ed “software developer” to his
resume after teaching himself to
code with books borrowed from
the Cambridge Public Library.
He was creating award-winning
legal apps, guest-lecturing at



Yale Law School, and teaching
at Suffolk Law and MIT before
he came to Harvard Law School
in September 2016. His task: to
launch a project called “Devel-
oping Justice,” a response to the
shortage of affordable legal ser-
vices for poor and middle-class
people who face eviction, child
custody and support disputes,
foreclosure, consumer fraud,
and denials of benefits. Pal-

in’s role is to imagine and
custom-build technology that
brings efficiencies to legal aid
practice, boosts client advoca-
cy, and expands the actionable
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knowledge of legal clinicians.
“I am embedded within 18

clinics and 11 student practice

organizations to do what I did

in my practice, whichwasto  ->“Te Chl”lOlOgy

develop tools to become a better cannot close
attorney. To work faster. To . .
think about things differently the ‘]USth.e
in a profession that doesn’t nor- gap, but it
mally do this,” Palin says. can narrow it
The fellowship is the brain- ‘derablv”
child of Dean Martha Minow, conslderaly.
who serves as vice chair of the _D ean
national Legal Services Corpo- Martha Minow

ration. “Rights are not self-en-
forcing, and yet so many people
lack access to the help necessary

to make justice real,” she says.
“In Massachusetts alone, nearly
1 million people qualify for legal
aid. Yet, for lack of resources,
legal services turns away 64 per-
cent of them each year. Technol-
ogy cannot close the justice gap,
but it can narrow it considerably.
Harvard’s legal clinics will work
smarter and more efficiently
with the tools being developed
by the Access to Justice/Tech-
nology Fellow.”

Embedding a lawyer-coder
within legal clinics “is a relative-
ly novel approach,” says Clinical
Law Professor Christopher
Bavitz, managing director of the
HLS Cyberlaw Clinic. “Bill really
has his fingers on the pulse of
what is possible.”

Palin’s method is to begin by
zooming out. ““Tell me your tech
problems. That is not the ques-
tion that Bill asks,” says Clinical
Law Professor Daniel Nagin.
“He asks, “‘What are your goals?
What are you trying to accom-
plish? What are the most im-
portant parts of your mission?
What are the things that are
slowing you down? What would
help you expand access to justice
in your practice area?”” says
Nagin, vice dean for experien-
tial and clinical education, and
faculty director of the Wilmer-
Hale Legal Services Center and
its Veterans Legal Clinic.

Questions like that reveal po-
tential. For example, those work-
ing at the Predatory Lending
and Consumer Protection Clinic
knew that the “vast majority of
people sued on consumer debts
are not represented by lawyers,”
according to Roger Bertling,
senior clinical instructor at the
clinic. But they wanted to find
out “the depth of that problem
and develop ways to meet those
needs,” says Bertling. Palin is
gathering statistics and doing
the number-crunching that will
help craft evidence-based legal
solutions.
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Harvard Law’s Project on
Predatory Student Lending
is working on behalf of stu-
dents defrauded by ITT Tech, a
now-bankrupt for-profit college
chain. The project was gathering
testimony of defrauded students
into letters mailed to members
of Congress. Palin upped the
ante. He created a Twitter app
that sends out individualized
tweets with the relevant Con-
gress member’s Twitter handle,
a powerful quote and a link to
the constituent-student’s letter.
Since Jan. 22, about 12,000
tweets have gone out.

He developed a tool for a
project in which names had to be
redacted from thousands of pag-
es of documents. Manually, the
job would have taken upwards of
three weeks. Palin’s code got it
done in five minutes.

He built a labor-saving website
that improved the campuswide
system for soliciting, schedul-
ing, and contacting translators
and interpreters. And, he’s con-
structed a widget that alerts ad-
vocates when changes are made
to a U.S. Department of Veterans
Affairs online manual.

Palin’s fellowship ends in
2018. “If I leave and there isa
community doing this and gen-
erating tools and understanding
and getting people to think
differently about technology, I
think that would be a tremen-
dous success,” he says.

That’s already happening:
Law students who are interested
in technology are gravitating to
him. “Bill has really provided a
home for that group of students,”
says Clinical Law Professor
Esme Caramello ‘99, faculty di-
rector of the Harvard Legal Aid
Bureau. “This part of the legal
profession is exploding right
now, and it has been so import-
ant for Harvard to have a place
where these students can go for
training and guidance” —JERI
ZEDER
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A corporate
governance
class where
theory meets
practice

INSIDE HLS

IN THE CLASSROOM

Bringing Boardroom
Expertstothe
(Seminar) Table

A corporate boards and governance
course gives students insight into the nuances
of high-level decision-making

IMAGINE THAT YOU’ RE ON THE
board of IBM, and the opportu-
nity comes to partner with the
Bill & Melinda Gates Foundation
to counter infant mortality. A
no-brainer, right? Not neces-
sarily, if you have shareholders
to satisfy and a bottom line to
maintain.

This is the kind of hypotheti-
cal that Harvard Law students
regularly ponder in Corporate
Boards and Governance, a
class taught by Hillary A. Sale
'93, which brings in a range of
high-profile visitors to share
their experience with students.

Sale, a professor of law and
of management at Washington
University in St. Louis, has been
the Sullivan & Cromwell Visiting
Professor of Law at HLS this
spring. During a session of the
class in early March, the stu-
dents got expert guidance from
H. Rodgin Cohen ’68, senior
chair of Sullivan & Cromwell,
and Melissa Sawyer, a partner
in the firm. Both have done
some top-level troubleshooting:
Cohen brokered the deal that
put Fannie Mae and Freddie Mac
under federal conservatorship,
and then counseled the biggest
of Wall Street’s giants (Lehman
Brothers, AIG, Goldman Sachs,
and JPMorgan Chase among
them) during the financial crisis
of 2008.

Sawyer is a leading adviser on
corporate governance, having
worked on some of the notable

mergers of recent years, includ-
ing AT&T’s pending acquisition
of Time Warner Inc. As she

told the class, “A merger is the
moment in a company’s life that
really puts in stark relief the po-
tential for conflict and coopera-
tion between shareholders and
management teams.”

That week, the class took
on the charged atmosphere of
aboardroom as the students,
who'd studied the hypotheticals,
engaged in a lively back-and-
forth with the guest lecturers.
“It’s where theory meets reality,”
Sale said. Students are divided
into teams and work together on
projects, submit their reports,
and then receive peer reviews in
and out of the classroom. “The
class is really about taking the
academic research and seeing
how it applies to board deci-
sion-making. The students read
and discuss academic papers
and carry that into team-based
projects,” Sale said. Other
guest lecturers this spring have
included Debra Lee ’80 (CEO of
BET Networks and on the boards
of Marriott and Twitter), Deir-
dre Stanley '89 (EVP and GC of
Thomson Reuters), and Rebecca
Onie 03 (co-founder and CEO of
Health Leads).

In the Gates Foundation hypo-
thetical, the class ultimately de-
cided in favor of the investment.
But the reasoning went beyond
simple conscience and into prac-
ticality. Cohen began by asking,



only half-jokingly, whether
“corporate social responsibility’
is an oxymoron. “There are a lot
of social activists there, but why
would a shareholder care about
that? What’s in it for them?”
Sawyer asked. One student
replied that it’s about the cor-
porate image, what it says about
the management of employees
and the way you structure your
product.

Cohen confirmed that image
is a strong concern. “There are
three aspects of social respon-
sibility that can be squared
with a director’s legal duty to
the shareholders,” he said. “The
first is that your most valuable
asset is your reputation—you
lose that, you’re in deep trou-
ble. The second is the appeal to
millennials: You want to be seen
as a company of choice. And
if you're viewed as not socially
responsible, you're going to
restrict the bright young people
that you're able to attract. And

”
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Hillary Sale 93
(top row, right)
brought a range
of guest lecturers
to her class, in-
cluding H. Rodgin
Cohen 68, senior
chair, Sullivan &
Cromwell (middle
row, center), and
Rebecca Onie 03,
co-founder, CEO,
Health Leads (top
row, left).
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the third is that there are now
major funds set up to invest in
socially responsible companies.”
Still, Sawyer cautioned, every
responsible investment doesn’t
automatically get greenlighted.
“Most of the Vanguards and
BlackRocks of the world look at
this on a case-by-case basis.”

The other hypothetical during
the afternoon discussion fo-
cused on how the board should
be structured as the current
members transition out.

The composition of aboard
has become a higher-profile
issue lately, Cohen said. “In the
last 15 years, we have seen an
increasing focus on this people
factor. With the fiascos at Enron
and WorldCom, there were
clearly major failures in lead-
ership. They now want boards
to be more sophisticated, more
involved, more expert.” Sawyer
also challenged students to think
about why they presumed a
board needs frequent turnover.

The question of diversity came
up as well. While most boards
aim for gender and ethnic
diversity, other issues have
come into play—for instance,
Sawyer pointed out that sexual
orientation has only lately begun
to factor in. Some boards are
aiming for younger member-
ship, which can lead to concerns
about ageism. Sawyer said that
Starbucks lately became the first
major company to put a millen-
nial on its board. “They wanted
someone from the tech industry
who had experience running a
startup, and to get that, you have
to go young.”

As Cohen pointed out, there
are no definitive answers to any
of these questions. But the inter-
change proved enlightening on
both sides. As he told the class:
“The answers that you gave were
clearly thoughtful. But what I
would say most impressed me is
how much they made me think
as well” —BRETT MILANO
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| ASK THE PROFESSOR |

War or Peace?

Naz Modirzadeh on why international
law may not have the answer

PRESIDENT GEORGE W. BUSH’S
2003 “mission accomplished”
speech is one recent example of
not knowing when a war is over.
According to a new report by the
Harvard Law School Program on
International Law and Armed
Conflict, or PILAC, the question
of when a war has ended has only
gotten more complex, and in
many situations, international
law does not necessarily provide
enough guidance. The Bulletin
spoke with Professor of Practice
Naz K. Modirzadeh ‘02, PILAC’s
founding director and co-author
of the report “Indefinite War:
Unsettled International Law

on the End of Armed Conflict,”
about the implications of this
failure of law.

What was the genesis of this report?
In 2014, when PILAC was found-
ed, many were anticipating that
President Obama would soon
end the war in Afghanistan. And

“Indefinite
War: Unsettled
International

Law on the End of

Armed Conflict”
was written by
Dustin A. Lewis,
PILAC’s senior
researcher;
Professor
Gabriella Blum
LL.M.’01S.J.D.
’03, its faculty

director; and Naz

K. Modirzadeh
’02, its founding

director, with help

from 10 student
researchers.

INSIDE HLS

there was areal gap in applied
research in international law on
this question.

Has international law always strug-
gled to define whether or not an
armed conflict exists, or has the gap
between the law and current types of
warfare grown?

Part of the problem here is that
within the law there are two
types of armed conflict. One is
called international armed con-
flict, and it is the very clear and
quite thick set of rules that apply
to wars between states. Then
there is a kind of armed conflict
that we call non-internation-

al armed conflict. In general,
this was always thought of as
agovernment fighting against
rebels or insurgents within their
own territory. And there were
far fewer rules created within
international law applicable

to that kind of conflict. What’s
new seems to be that the United
States and a number of other
governments are increasingly
involved in non-international
armed conflicts in other coun-
tries. For example, in Somalia,
in Afghanistan, in Iraq, in Syria,
the U.S. and many of its allies do
not think of themselves as in an
armed conflict against the state,
but they are in an armed conflict

in talking with members of the
armed forces in various allied

against an armed group. What
does it mean if the law does not

For more than
adecade, Naz

. . Modirzadeh .
countries as well as with scholars has carried answer the question of how these
and NGO legal staff, we realized outlegal  conflicts end?

research and
policy work
concerning
armed conflict

that there did not seem to be a
shared understanding of when
we would know that the conflict

Are there specific ways that interna-
tional law governing conflict needs to

was over. Some people argued it
would be when all detainees were
released. Others argued it would
be when the fighting was over,
and others argued it would be
when the enemy had been com-
pletely defeated. We were some-
what surprised by that, and we
increasingly found, as we looked
into the research, that while
some scholars had identified and
addressed this problem already,
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shift to encompass new realities or
definitions of conflict?

We are very careful to not take
prescriptive policy positions.
Our sense is that it’s valuable for
institutions like HLS to engage
in rigorous research in inter-
national law and its practical
application, but to avoid advo-
cating for particular approaches
or particular outcomes. Our
sense is that there is a lack of

law here, and perhaps a lack of
creative legal thinking on how to
address this problem. Our view
is that this area needs a lot more
thought, a lot more analysis, and
perhaps a greater appreciation
of the high stakes of not having
alegal answer to this question.

Who is responsible for figuring out
the question?

The most formal legal answer is
that this is a problem that has to
be solved by states. If states are
the ones who create and inter-
pret and apply international
law, then they are the ones that
have to recognize that thisis a
weakness and come up with a
solution to it. More broadly, this
is such a high-stakes issue that
you really need to make sure
that the conversation around
how we solve this problem is an
inclusive one, a global one, and
takes into account the concerns
of many states who may not be
involved in the so-called war on
terror but are very much affect-
ed by armed conflict, by non-in-
ternational armed conflict spe-
cifically, and may benefit from
deep thinking on the question of
how law understands when wars
end.

What are the stakes?
International law is far less
tolerant of violent harm in
situations other than armed
conflicts. For example, use of
lethal force is inherent to wag-
ing war, whereas in law enforce-
ment governed by international
human rights law in peacetime,
the use of lethal force may only
be used as alast resort. The most
significant stakes in whether

an armed conflict continues to
exist or has ended concern the
legal parameters pertaining to
protecting civilians; starving,
detaining, and killing an enemy;
incidentally killing civilians
who are not directly participat-
ing in hostilities; destroying an
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adversary’s property; damaging
the natural environment; occu-
pying foreign lands; and allow-
ing access for humanitarians.

How would citizens and countries
benefit if there were a clearer con-
ception of international law on these
issues?

One dilemma that international
law faces is perhaps a deepening
sense of skepticism about

INSIDE HLS

whether international law
actually can achieve any of these
laudable goals around ending
conflict. As we look at a tragic
situation like Syria, I think there
are many who think, What would
be the point of developing more
international law if we have such
a hard time enforcing the law
that we already have? But the
lives of people in places that are
affected by war are tremendously

—> How
do we
know

when an

armed
conflict is
over?

affected by the question of
whether or not we know when
armed conflicts end, and when
we know that the laws of armed
conflict cease to apply. You also,
I think, can argue that citizens
have an enormous interest in
hoping for an understanding
that peace is achievable, and
that wars do end, and that when
they end, life should change.
—KATIE BACON




BY ERICK TRICKEY
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PATHWAYS

The third Celebration of Latino Alumni brought more than 200 HLS alumni and guests back to campus in March to reconnect,
talk and contemplate the theme “Latino Leadership: Embracing the Challenge.” The Bulletin interviewed five alumni about their
paths to prominence in government, the courts, and business, as well as what they’ve learned and what they’re working on now.

UPWARD
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Christine M. Arguello ‘80

After decades as a litigator and then a law professor,
Christine Arguello '80 was named a federal judge in the
District of Colorado in 2008. In 2014, she co-founded
LAW SCHOOL. . . Yes We Can (St Se Puede), a law school
pipeline mentoring program for Colorado
high school graduates.

A federal
judge shares
the seven
words that
turned her
life around.

On the role of mentors in her own
education:

In high school, when my
classmates scoffed and laughed
at my plans to attend Harvard
Law School and almost
destroyed my ambition for it, my
English teacher stopped me in
the hallway and said, “Chris, I
know you can do it” Those seven




< [CONTINUED]

words turned me around. I
said, “Iwill do it.”

On coming to Harvard from
Colorado in 1977:

It was a real culture shock.
I'm avery small-town girl. I'd
never really traveled outside
Colorado, except to northern
New Mexico to visit my
grandparents. My husband
and I couldn’t understand

the Boston accent. There was
no Hispanic food to be found
anywhere. We had to have care
packages sent from Colorado
with powdered red chili and
frozen green chili. I describe
it as the three best years of my
life and the three worst years
of my life.

HLS, the best years:

Iwas thrilled to meet so many
people from so many different
aspects of life, all of whom
were very accepting of me. I
did not feel that they looked
down on me because of where

I came from or because my
parents didn’t even have a high
school education. That’s why

I go back to virtually every
reunion—for Hispanic alumni,
for my class reunions.

HLS, the worst years:

The first year was very
demoralizing. I started to
question whether I had the
smarts to be in Harvard. It was
like I was trying to learn this
foreign language that I could
not crack the code of. It taught
me the most important lesson
of my life: It’s OK not always
to be the best, as long as you
gave it your best. I learned at
Harvard that it was no longer
about the grade. It was about
the education, the knowledge,
the experience.

At the Celebration of Latino
Alumni, she spoke on a “pathways
to the bench” panel:

The most valuable asset you
possess is your reputation.
You cannot sell your soul for
your clients or money. You
have to do what is right and
treat people right. Because
when the FBI goes out to do
their background checks, if
you don’t live your life right, if
you're not that professional,
you're not going to get an
appointment—especially to
the federal bench—because
there’s so much scrutiny.

On obstacles to success as a
Latina:

This still happens to young
Latinas today: There’s not an
emphasis on women in the
Hispanic culture to go on to
higher education. My dad even
told me this—how going to
Harvard was going to ruin my
marriage, how men do not like
wives being better-educated
or making more money than
them. My husband got that
from his friends, too. He had
enough self-esteem that his
response to them was, “It’s not
her money or my money—it’s
our money.”

Advice for overcoming career
obstacles:

You can’t wait for a mentor

to find you. You have to find
them. You have to be assertive
enough to take your career in
your own hands.

Her goals for the law school
mentoring program she co-
founded:

We try to give [the students]
the same advice we wish we’'d
had. We talk to them about
what is needed for a law school
application, so that from
freshman year in college,
they’re thinking of what they
need to do. If they go on to
become lawyers, hopefully
they’re going to come back to
Colorado.
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“| DESCRIBE
[HLS] AS THE
THREE BEST
YEARS OF
MY LIFE AND
THE THREE
WORST
YEARS”
—CHRISTINE
ARGUELLO

David
Lopez’838

After 12 years as a trial lawyer
for the Equal Employment
Opportunity Commission in his
native Arizona, David Lopez ‘88
spent six years as the EEOC’s
general counsel. He left the
federal government in December
2016 to become a partner with
the law firm Outten & Golden
and run its new Washington,
D.C., office, where he focuses on
anti-discrimination litigation.

His parents were involved in Cesar
Chavez’s farmworkers movement:
My most prominent childhood
memory was handing out flyers
for the United Farm Workers,

to boycott grapes at Safeway. I
hated every single minute of it.
There would sometimes be hos-
tility, marching and screaming.
Iwas a quiet kid. I wanted to be
left alone with my baseball cards
and my books. I would always ask
my parents, “Why can’t we be
normal, like the Brady Bunch?”
They would always say, “Mi
hijito”—my son—“you have an
obligation to leave the world a
better place.”

How Martha Minow influenced him:
As a civil procedure professor,
Dean Minow taught very broad
concepts that helped me un-
derstand the law. She assigned
an article called “Can Lawyers
Love?” The premise was that
litigators have a hard time in
interpersonal relations, because
the skills you need as a litigator
are pretty much antithetical to
the skills you need to be success-
ful in a relationship. I always re-
member that, because I've been
married for 26 years. So I've told
her, “I may not have done great
in your class, but I've been mar-
ried for along time.”



On HLS and merit:
Practicing in federal court in

Arizona, I don’t think the name His parents

Harvard Law School ever left my tO}IId hihm
. . ‘when ne
lips. It was very much a meritoc- was a child,
racy. You lived and died on how “You have an
obligation

well you advocated in federal
court. The Harvard Law School
network that I think was so help-
ful in Washington was actually
nonexistent during my 12 years
in Arizona.

to leave the
world a better
place”

His connection to Boston and
Harvard:

Every year, we spent summers in
Boston, because my wife is from
Jamaica Plain. I'd always go to
Harvard Law School. I'd take the
kids. I'd show them Story Hall,
and tell them how I lived there,
and was peer-pressured into go-
ing to a party where I met their
mother.

Case he tried in Arizona for the
EEOC that he’s proudest of:

The Alamo rental car case was
the first backlash discrimination
case filed by the EEOC. It in-
volved a teenage Somali refugee,
working as a customer service
representative, who was fired
for insisting on wearing a hijab
in observation of Ramadan. We
tried it to a jury and won a signi-
ficant damage award, including
significant punitive damages,
because we were able to tap into
some quintessentially Ameri-
can values of religious freedom
and inclusiveness. The defense
may have been banking on some
anti-Muslim backlash, but what
happened was a recognition that
these are values as old as the
Mayflower in this country.

While he was general counsel, the
EEOC won a similar case against
Abercrombie & Fitch, on behalf of
a young woman rejected for a job
because she wore a headscarf:

I think that was a major case,

because there were amicus briefs
filed from across the spectrum.
Every denomination—Ortho-
dox Jewish groups, Christian
groups—all weighed in and came
together.

At the CLA, he hosted a panel on
Latino civil rights:

With the Trump administration,
there’s alot of concern in civil
rights and human rights com-
munities about turning back the
clock. There does appear to be
alot of scapegoating going on. I
think people are very concerned
about issues of discrimination,
about the exacerbation of social
division. But even more fun-
damentally, there’s a concern
about the degradation of our
democratic institutions: checks
and balances, freedom of press,
and the independent judiciary.
There’s alot of concern that
they’re under attack and that it’s
important to push back.

Spring 2017 HARVARD LAW BULLETIN 23















GALLERY | Two professors, six students, three rooms
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A look back at the beginning of Harvard Law School

“NOTICE IS HEREBY GIVEN THAT
alaw school is established at
the University to commence on

any that had been offered in
the nation before—bringing
intellectual rigor to the study of

College House
Number 2 was the
first home of Har-
vard Law School. It
was located north

the first Wednesday in October
next,” began the Aug. 9, 1817,
advertisement in Boston’s Co-
lumbian Centinel, one of many
newspapers and journals that
touted the opening of a new law
school, in Cambridge, Massa-
chusetts.

It promised a program unlike
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law, “under the patronage of the
University,” while still preparing
graduates for practice in the
profession.

Candidates for admission,
announcements read, “must be
graduates of some college,” or
qualified after “five years study
in the office of some Counsellor.”

of the present
Harvard Coop
building. The law
school occupied
three rooms of the
house on the first
floor.

Those students who remained at
least 18 months at the “Univer-
sity Law School” or “passed the
residue of their noviciate” would
be granted the new Bachelor of
Laws degree.

By October, Charles Moody
Dustin, a 20-year-old from
Gardiner, Maine, was the first
to enroll in the school. He was
joined by five other young men
over the course of the year.



HARVARD UNIVERSITY ARCHIVES (COLLEGE HOUSE); HLS HISTORICAL & SPECIAL COLLECTIONS (STEARNS, PARKER, CATALOGUE)

Asahel Stearns, the first
University Professor of Law, did
most of the teaching and shoul-
dered the day-to-day duties of
running the school—everything
from obtaining books for the
library with the meager funds
allotted him, to taking care of
students who fell ill. He was an
experienced practitioner who
served as the district attorney of
Middlesex County, credentials
that enabled him to assess a
young future lawyer’s readiness
to practice. In addition to attend-
ing lectures, students took part
in moot courts and debates and
completed written assignments.

The six students attended
classes on the first floor of Col-
lege House Number 2, a two-sto-
ry brick building in Harvard
Square. Space was tight. One
room served as a lecture hall, stu-
dent meeting space and library.
Stearns’ faculty office doubled as
his law office. (Because his salary
consisted of the tuition paid
by the students, maintaining
aprivate practice was a finan-
cial necessity.) There was also
a closet-sized space designated
for alibrarian (but no money to
hire one). Although not ideal,
the building had at least one
advantage—it was close to the
Middlesex County Courthouse,
which gave students easy access
to observing court proceedings.

Students also attended a series
of lectures offered by Massa-
chusetts’ Chief Justice Isaac
Parker, the senior member of the
law faculty, on topics ranging
from U.S. constitutional law
to natural law. Parker was the
first holder of the Royall Pro-
fessorship of Law, endowed in
1815 through the bequest of the
family of Isaac Royall, a wealthy
Antiguan plantation owner and
slaveholder. Initially, Parker was
charged with offering lectures in
law to Harvard undergraduates,
an experience that confirmed

Asahel Stearns
(top left) and Isaac
Parker (top right)
were the first two
HLS professors.
Parker, the chief
justice of the
Massachusetts
Supreme Court,

is credited with
the pioneering
idea for a separate
school of law at the
university. Stearns
served as Universi-
ty Professor of Law
at Harvard Law
School from 1817
to 1829.
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An HLS catalogue
(above) lists the
names of the
school’s first six
students. Caleb
Cushing’s career
included serving
n Congress and
as U.S. attorney
general. Samuel
Edmund Sewall be-
came an abolition-
ist who defended
many individuals
who had escaped
slavery. Less is
known about

the other four
students: Charles
Moody Dustin,
the first HLS
graduate; Wyllis
Lyman; William
R. P. Washburn
and John Waters
Proctor.
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for him the merit of creating a
professional law school at the
university.

On May 14, 1817, Parker out-
lined his plan for alaw school in
aletter to the Harvard Corpora-
tion and proposed that they vote
on establishing a professional
school at the university “under
the immediate care of alearned
lawyer, whose attention would
be principally directed to the
instruction of his pupils [which]
would afford opportunities for
laying a foundation of profes-
sional knowledge.” The plan was
approved on June 12, 1817, which
could be considered the birthday
of Harvard Law School.

—LINDA GRANT

TO READ MORE on HLS’s founding, see: “On the Battlefield of Merit: Harvard Law School, the First Century” by Daniel R. Coquillette 71 and Bruce A. Kimball.
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What’s Your Story?

,#' L

Share your recollections of Harvard Law School as part
of our Storykiosk project: short video recordings by alumni that may be
featured on the HLS bicentennial site.

You can view a sampling of stories already
recorded at bit.ly/HLSstorzes.

To participate, go to bit.ly/Stories2017.
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