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From the Dean

A Place of Ideas and Action

BY
JOHNF.
MANNING

85

By participating on all
sides of important issues,
HLS promotes the highest
ideals of law and justice

One of the most exciting aspects of Har-
vard Law Schoolisitsconsistentengage-
ment with the most important issues of
the day. Often HLS will supply the lead-
ing voices on both sides of the great and
urgent debates about the law and about
the institutions, public and private, that
structure society. The work of HLS fac-
ulty, students, sta , and alumni helps
shape how policymakers understand
and solve the most challenging local,

national, and international prob-
lems. Through productive, public
discussion and disagreement, our
community is able to deepen un-
derstanding of the hardest and
most consequential questions of
democracy, constitutional gover-
nance, social justice, nance, in-
ternational relations, technology,
and more. Our school is, as it long
hasbeen, alively, energetic, engag-
ing place of ideas and action.
This issue of the Bulletin seeks
to capture some of the breadth and
depth of the school s contributions
through stories that reflect our
community s scholarship, pro-
fessional contributions, and per-
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sonal journeys. By participating
on all sides of important issues,
HLS promotes the highest ideals
of law and justice. Turn on the
news on any given day and you will
likely see HLS faculty and alumni
contributing expertise and view-
points from a broad range of per-
spectives. Coming at issues from
many directions is more likely to
bring us to truth and nuanced un-
derstanding.

In this edition of the Bulletin,
we also mark the life, accomplish-
ments, and passing of beloved
friend and colleague Professor
Emeritus David L. Shapiro 57,
a professor and lawyer who per-
sonified scholarly rigor, clarity
of thought, and a nuanced under-
standing of law s complexity. A
legendary teacher and giantinthe

eld of federal courts, David has
inspired countless studentsaswell
as colleagues and I count myself
amongthem with his passion for
the eldandhisdeepintegrityand
generous humanity.

In every aspect of human en-
deavor, you find Harvard Law
School contributing insigni cant
ways. Thats been core to our his-
tory and remains a critical part of
who we are today.

I wish you all the best in your
own endeavors and in the new
year!



Letters

WOW FACTOR
Kudos for the latest Law Bulletin.
It makes HLS seem like the great
place itis. Wow.

Cambridge, Massachusetts

FRAUD IS NOT EVERYWHERE IN THE
PRIVATE SECTOR

Your Collecting on Dreams ar-
ticle in the Summer 2019 issue
was quite well done and re ects
very well on HLS students and al-
ums who so fervently pursue their
commitment to public service.
Without a doubt, the subjects
of the article are making a pos-
itive difference for many when
redressing demonstrated fraud,
and have earned my respect and
admiration. However, the express
and implicit premises of the arti-
cle demand a response.

First, the statement regarding
the defunct for-pro tcollegesis
incomplete insofar as it neglects
to mention the schools demise as
resulting in large part from the
intense hostility of the Obama
administration toward for-pro t
education. Reasonable minds can
di er as to whether this hostili-
ty was justi ed by the particular
schools practices, but the situa-
tion begs the question of whether
the aggrieved students bene ted
inanyway fromthee orttobring
down the schools. Whether or not
the schools were issuing worth-
less degrees to start with, there
can be no doubt that the demise
of the schools further undermined
the value of the degrees as a result
of the stigma which was created
(or at least increased). Is this an
example of a government policy
hurting those it is intended to
help?

Second, the use of the class ac-
tion approach raises questions

WRITE to

the Harvard

Law Bulletin:
bulletin@law.
harvard.edu; 1563
Massachusetts
Ave., Cambridge,
MA 02138. Letters
may be edited for
length and clarity.

about various issues
of individual re-
sponsibility. While
it is undisputed that
there was some fraud
perpetrated by these
institutions, the in-
herent premise of
a class action, that
thereisgreatsimilar-
ity among the class
members, isatroublingone. | can-
notacceptthatin the case of every
student of these institutions, their
problems result from fraud. Sure-
ly, there were some students who
received a legitimate education
and have encountered problems
intheir lives for reasonsunrelated
totheir education. Blaming every-
thing on business fraud becomes
an overly convenient crutch for
far too many and interferes with
fundamental incentives.

The broader debate in society
regarding forgiveness of student
debt in general re ects this men-
tality, thatany di culty in repay-
ment is the fault of the proverbial

someoneelse. Itisquiteapparent
that many students who obtained
degrees from traditional schools
and are nevertheless struggling,
failed to pursue worthwhile stud-
iesorsu cientlyapply themselves
to eldsthat do have value. There
isnoreason thatsociety i.e., tax-
payers should presumptively or
conclusively foot the bill for every
struggling person. The impor-
tance of individual responsibility
is also a fundamental theme.

Third, an implicit premise of
the article is that for-pro t ed-
ucation is inherently bad. Many
would disagree, and the existence
of the student-debt problemswith
respect tograduates of traditional
colleges and universities bespeaks
reason for concern about the value
of education provided in that sec-

tor. We must insist upon lawful,
ethical behavior from for-pro t
institutions, but for many, their
model isauseful alternative to the
traditional one and is well worth
preserving.

The Project on Predatory Stu-
dent Lending serves a commend-
able purpose in redressing indi-
vidual fraud, but it is essential
for the clinic managers to keep in
mind that fraud is not everywhere
in the private sector and that in-
dividual choices and implementa-
tion also have a large role to play
inindividuals life experienceand
satisfaction. Notall lending to stu-
dents, or otherwise, is predatory
lending.

80
Chicago

Toby Merrill '11, director of the Project
on Predatory Student Lending, replies:

We represent over 1 million former
students of for-pro t colleges. Our
perspective is naturally di erent from
the letter writer s, and we strongly dis-
agree with several of his contentions.
Notably, we do not see a failure of
personal responsibility amongst the
thousands of students whose stories
we have learned. To the contrary, not
enough responsibility is taken by ac-
tors with the power and obligation to
do better. Where the incentives are
misaligned is in the distribution of risk-
free taxpayer money to institutions
without any meaningful check on the
value or quality they deliver.

ABETTER BULLETIN
I want to compliment all of you
for the substantial improvement
in the appearance, tone and con-
tent of the Harvard Law Bulletin.
It is much more informative than
inyears past. Italso appeals to the

eye. Good work!
63
Sarasota, Florida
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Writ Large | Faculty Books

Letting Go

How forgiveness might reshape the modern legal system

ment, writes Martha Minow, the 300th Anniversary
University Professor at Harvard, in the opening of
her new book, When Should Law Forgive? Inwhat
follows, thatre ection jump-starts acompassionate
yet clear-eyed reexamination of law s basic aims.

From the treatment of young people in the criminal
justice system to how we handle debt to the possibili-
ties embedded in pardons and amnesty, Minow asks
whether law can and should promote forgiveness, and
whether law itself should forgive. The work builds on
Minow s 1998 book, Between Vengeance and For-
giveness, where she explored ways of responding to
collective violence and genocide.
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Forgiveness
within the

law, exercised
wisely and fairly,
strengthens the
law and justifies
peoples faith in
it, writes Minow
in her new book.

Many people asked me: Why are you looking for
an alternative to forgiveness? Why isn t forgiveness
itself a good thing? she said. These questions led
her on a journey to examine how law might allow for
letting go of justi ed resentment, as she has come to
de neforgiveness.

The capacity to acknowledge wrongdoing but also
to use ritual as a mechanism for letting go, she said,
is a theme she found again and again while looking
into the role of forgiveness across ages and cultures.
Examples abound in her book: the Quransallowance
for adjusting when a debt comes due, the biblical Ju-
bilee s periodic debt forgiveness, Shakespeares re-
minder in The Merchant of Venice that mercy can

ILLUSTRATION BY HANNA BARCZYK



bene tall sides, South Africas pur-
suit of truth and reconciliation with
the fall of apartheid, and Colombias
negotiated peace agreementwith rev-
olutionary armed forces.

Finding that many societies, many
civilizations in history, have pursued
forgiveness either in specific mo-
ments or just as a general practice,
I think, reinforces this recognition
that its a human resource, Minow
said.

And yet, for Minow, the use of that resource seems
to ebb and ow, with its tide hitting a low point to-
day. ldothinkthatinthe United Statesinparticular
we are at one stage of a cycle where we re in a largely
unforgiving phase, she said. Mass incarceration is
just one example she cited: The United States now
incarcerates people at a higher rate than any other
society in human history. Yet so far, Minow writes,

theyearly ritual of a presidential Thanksgiving par-
don for alive turkey has had more cultural resonance
than pardons or commutations for prison inmates.

Minow considers how other justice models might
contend with wrongdoing while providing more hope
of liberation from the past.

Take communal restorative justice initiatives for
former child soldiers. These are processes where ev-
eryonea ectedbyacrime withemphasisonvictim
participation works to nd a strategy that will re-
pairthe harmdone. Communal processes focus less
on assigning individual guilt and innocence than on
gathering the experiences and feelings of the former
child soldiers, working on a shared narrative about
the political and social contexts that make young peo-
pleintosoldiers and pursuingritualsand practices
that could restore their membership in larger com-
munities, Minow writes.

Accountability isnt lost in this picture. For in-
stance, Minow describes her fear that failing to im-
pose consequences on former child soldiers who show
some agency may impair development over time of
their own identitiesas moral agents. Thisleadsherto
look for amiddle ground that aims for rehabilitation
and reintegration alongside accountability.

Likewise, Minowworries about accountability with
debt forgiveness, wrestling with the fear of creating
what economists call moral hazard, where forgive-
ness could induce risks by suggesting people won t
bear the costs of their borrowing. Yet, with such haz-
ard in mind, she still asks whether more could be done
toempower less sophisticated borrowers, encourage
responsible lending, and involve a broader circle of
actorswhen theyare implicated in either the problem

PHOTOGRAPH BY KEN RICHARDSON

of crushing debt or its solution.

And there are instances when Minow suggests
blanket forgiveness might be ideal. Take presiden-
tial pardons or amnesty, which she thinks might be
appropriate especially when they can lessen existing
unfairness or ease a political transition. Pardons in
particular run the risk of corruption, she acknowl-
edges. President Bill Clinton, for example, pardoned
a major Democratic donor s former husband, Marc
Rich, accused of tax evasion and more, without rely-
ing on the Justice Department s established review
process. President Donald Trump pardoned his po-
litical supporter Joe Arpaio after Arpaio violated a
courtorder prohibiting him from engaging in uncon-
stitutional racial pro ling. But the solution isnt to
do away with the pardon, Minow argues. Rather, she
wants to see the development of substantive criteria
that would reject pardons based on corruption or pro-
motion of unjust lawlessness.

Here, areader might start to sense abroader theo-
ry emerging for how forgiveness can strengthen the
law. Minow quotes former Supreme Court Justice
Anthony Kennedy 61, who re ects on the declining
use of the pardon power: A people con dentin its
laws and institutions should not be ashamed of mer-
cy. Minowembraces this claim butalso goes further,
arguing that thoughtfully applied mercy is not justan
indication of, but also a contribution to, law s good
health. Forgivenesswithin the law, exercised wisely
and fairly, strengthens the law and justi es peoples
faithinit, shewrites.

In this sense, forgiveness emerges as a kind of ex-
ception that doesn tjust prove, butalso improves, the
rule of law. 17
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The Journey of an Idealist

Living life one step at a time, Samantha Power has traveled far

1995,

reporting on thewar in Bosniain the hope of spurring
aU.S. intervention, she received an acceptance letter
from Harvard Law School. Intrigued by the growing
movement around what would become the Interna-
tional Criminal Court, Power had applied with the
intention of eventually bringing war criminals like
Radovan Karadzic and Ratko Mladic to justice.
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Samantha Power
99 outside her
home in the
Boston area

Butafriend and mentor who saw Power s future dif-
ferently called to intervene. Youdonotneedapiece
of paper to legitimize yourself, Richard Holbrooke,
then U.S. assistant secretary of state, told her,o0 er-
ing herajobasajunioraide.

Power was over themoon shecouldin uence pol-
icy much more directly by working with a senior gov-
ernmento cial than was possible through journal-

PHOTOGRAPH BY TONY LUONG




ism. But in the end, she turned down
the dream job: | had begunto xate
on the notion thatin law school I could
acquire technical, tangible skills that
would ultimately equip me to make a
biggerdi erencethan I would by put-
ting words to paper, even as an aide
to a U.S. envoy, Power 99 writes in
her recently published memoir, The
Education of an Idealist.

Reading it, one is struck again and
again by similar in ection points that have in u-
enced her life s trajectory. Education ranges from
Power searliestyears in Dublin to her immigration to
the United States at the age of 9; from her awakening
to life-or-death implications of international events
duringthe Tiananmen Square protests to the decision
to become a freelance journalist; and from the publi-
cation of her Pulitzer Prize-winning book, A Prob-
lem from Hell : America and the Age of Genocide,
to a 2005 dinner with then-Sen. Barack Obama 91
that ultimately brought Power to Washington  rst
asaforeign policy fellowon his Senate sta ,thenasa
senior adviser on his campaign, and then as a special
assistant on human rights and multilateral a airs.
In 2013, she was named the 28th U.S. ambassador to
the U.N.

When | left government, | had no

plans to write a book, says Power,
reached by phone just before the start
of her book tour. But by the late spring
of 2017, she felt the nagging need to
make sense of her time in govern-
ment. Back at HLS and the Harvard
Kennedy School, where she hasajoint
appointment, Power also heard many
of the same questions: What did you
learn? What did you wish you d known
going in? Thats when | decided |
wanted to try to distill the experience
and what | took away from it with
my students in mind, shesays. The
number one variable that will deter-
mine whether we re going to be OK as
acountry iswhether or notour talent-
ed young people dedicate themselves
to improving their communities or
getting involved in public service.
By recounting her experience as a
relative newbie and showing the pos-
sibility in government, Power hopes
to inspire at least a few to do so.

Readerswill alsoenjoy arefreshing
takeaway: Power s career success has

Casting the U.S.
vote for the U.N.
Security Council
sanctions against
North Korea after
the country s
nuclear tests in
2016

arisen less from any carefully plotted calculations
than from intuition and what she refers to as the X
test in other words, if, in trying to achieve Y, the
most you achieve is X, is an action still worthwhile?

While attending HLS, for example, Power realized
thatshe was notinterested insitting for thebar. That
was very freeing for me, shesays. | justtreated the
experience as this amazing bounty. She took cours-
es on negotiation, never imagining that one day she
would be an ambassador. In a class she took on the
ethics of the use of force, Power wrote a paper that
would become the earliest beginnings of A Problem
from Hell, drawing on her coursework in interna-
tional law.

The most lasting impact of my time at law school
is that it taught me how to step outside myself and
think through any counterargument in an equally
forceful way, shesays. Thatskill made the argument
and writing in Problem tighter, she says, and
was also helpful later on: In government, people of
very similar values and worldviews can come to such
di erent conclusions about what should be done. If
you ve thought about those other, di erent perspec-
tivesin advance and armed yourself to address them,
you can be much more e ective.

For anyone who has ever wanted to be a y on the
wall in high-level government meetings, Power s
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Interviewing
Bosnian military
officers, ina
Muslim enclave
surrounded by
Serb forces

newest book o ers a blow-by-blow view into how the
Obama administration arrived at its position on a
number of critical international challenges, includ-
ing itsresponse to Libyan leader Muammar el-Qadd-
a sassaulton his political opponents and to Syrian
President Bashar al-Assad s use of chemical weapons
against his own citizens.

Power vividly depicts the compromise, heartache,
and exhilaration of working on these and many other
issues. | hadgone from beingan outsider toaninsid-
er, shewrites. Fromwithingovernment, | was able
to help spur actions thatimproved people s lives. And
yet we were failing to stop the carnage in Syria. | was
at risk of falling prey to the same mode of rational-
ization I had assailed as an activist. Even so, Power
makes it clear that the education referredtoinher
book s title is not the story of an idealist reformed by
the harsh forces of the real world. The reality of her
experience of her education unfolds through the
stories she tells, which are full of the complexities,
compromises and nuance of day-to-day life.

Power includes all aspects of that life, too, writing

of the loss of her father to alcoholism, her
struggle with anxiety attacks and her at-

An insider s view tempts at therapy. We re there as she falls
in love with Cass Sunstein 78, a colleague
of the Obama from the Obama presidential campaign and
administration s now on the HLS faculty, and for the joyful
birth of their son, Declan, as well as the
struggles

With her parents
in Dublin

sorrow of repeated miscarriages before the

birth of their daughter, R an. We learn what
its like to raise children at the former U.N. ambas-
sador s residence in the Waldorf Astoria hotel, and
how punishing a career in government can be to any
semblance of work-life balance.

I lived in a privileged position. So many people
dont nd themselves with a sane level of support,
Power says. Even so, | felt the best contribution |
could make was to simply show, as well as tell, that
all we can do is our best. Today, Power is enjoying
more of thatever-elusive balance. Adie-hardbase-
ball fan, she serves as her sons warmup pitcher for
an hour every morning before he goes to school. This
spring, she is teaching two courses: Geopolitics, Hu-
man Rights, and the Future of Statecraft, and, with
Sunstein, Making Change When Change is Hard: the
Law, Politics, and Policy of Social Change.

Not surprisingly, Power doesn t have a ready an-
swer to the question of where she Il be focusing her
energy in the years ahead. | have no one-year plan,
never mind a ve-year plan, she says. Instead, she
will continue to apply the X test to whatever op-
portunities might come her way. Youd be amazed
by the things that can happen if you just keep rolling
and learning, she says.

COURTESY OF SAMANTHA POWER (TOP AND BOTTOM); PETE SOUZA/THE OBAMA WHITE HOUSE (MIDDLE)



IN BRIEF

Conformity: The Power of Social In uences, by
Cass R. Sunstein 78 (NYU)

Conformity helps to make civilizations possible,
writes Sunstein, but it can also make atrocities pos-
sible. In his book, the HLS professor examines how
conformity works: People tend to be in uenced by
those who are con dentand rm; people tend to fol-
low the unanimous view of others, but someone who
dissents from that view can have a large impact; and
people will be less likely to be in uenced by a group
they distrust. He also explores how like-minded peo-
ple can go to extremes when they hear arguments that
reinforce their opinion. People bene t when they
hear alternative points of view, and well-function-
ing institutions help promote dissent and discourage
conformity, Sunstein contends.

Taiwan and International Human Rights: A Story

of Transformation, edited by Jerome A. Cohen,
William P. Alford 77 and Chang-fa Lo LL.M. 87 S.J.D.
89 (Springer)

The end of martial law in 1987 brought the rst op-
portunity for the people of Taiwan to protect their
rightsand freedoms, write the editors, who presenta
variety of perspectives on Taiwan s human rights per-
formance, including from many HLS alumni. Alford,
professor and director of the East Asian Legal Studies
Program at the school as well as the founding chair
of the HLS Project on Disability, co-writes an essay
on protecting people with disabilities, while Cohen,
professor at NYU School of Law who introduced the
teaching of Asian law at HLS, writes on his person-
al experience of Taiwans human rights history. Lo,
former grand justice of the Constitutional Court of
the ROC (Taiwan) and former dean, National Taiwan
University Law School, contributes two chapters:

ILLUSTRATIONS BY ADAM MCCAULEY

on the introduction of international human rights
norms into constitutional interpretations, and on
gender equality issues. The editors point to the high
standards of Taiwans human rights protection even
as it is barred from joining international human
rights conventions.

Equity and Law: Fusion and Fission, edited by

John C. P. Goldberg, Henry E. Smith and

P. G. Turner (Cambridge)

The book s essays examine the ways in which law re-
form starting two centuries ago through the mid-20th
century fused common law and equity, and ways
in which they have remained distinct. With histori-
cal, comparative, and theoretical analysis, the book
seeks to show equity s place in the modern common
law system and explores whether equity should be
distributed throughout the law. The ideas emanated
from a seminar co-hosted by HLS s Project on the
Foundations of Private Law, which is directed by
Professors Smith and Goldberg.

Felony and the Guilty Mind in Medieval England,
by Elizabeth Papp Kamali 07 (Cambridge)

The concept of mens rea, or guilty mind, factors into
how we determine criminal responsibility in modern
law, writes legal historian and HLS Assistant Profes-
sor Kamali. The same was true in medieval England,
according to Kamali, who shows how jurors consid-
ered defendants mens rea in reaching verdicts and
conveying mercy. In addition, she explores how fel-
ony became a legal term of art, how anger as a fact
patterncoulda ectadjudication,and how confession
underpinned convictions and pardons. Judges and
juries toowere expected to approach their task with
the right orientation of heart and mind.
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Inside HLS

21
and raised in Honolulu, where he
shared a two-bedroom apartment
with nine family membersinclud-
ing hismother, awaitress, and his
stepfather, a cook. He sometimes
studied in the stairwell because
there was no other space, and the
neighborhood could beviolent. A
lot of people have the impression
that Hawaii is this really magical
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STUDENT VOICES

First Class

An organization started by Harvard Law
students o ers community and resources
for low-income and rst-generation
college students at the school

place, but if you re not rich or if
your parents aren t well connect-
ed, the Hawaiiyou liveinisdi er-
ent, says Morimoto.

As he headed to Harvard Law
School, Morimoto says he real-
ly wanted to make sure he could

nd aspacewhere he couldshare
these experiences and be around
people who could understand
them better, and with whom he
























































































































































